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The Regulation of Motor Carrier Rates By 
The Interstate Commerce Commission’ 


By Erte J. Zou, JR., 
Attorney, Illinois Central System. 


INTRODUCTION 


With the passage of the Motor Carrier Act, 1935, motor carriers 
conducting interstate transportation for hire in the United States be- 
came subject to a comprehensive scheme of federal regulation at the 
hands of the Interstate Commerce Commission. Among the most im- 
portant provisions of that act are those giving the Commission control 
over the rates, fares, and charges of common and contract carriers by 
motor vehicle. While in its administration of the act the Commission 
has thus far been occupied for the most part with applications seeking 
authority to institute or to continue motor carrier operations, a con- 
siderable number of cases have been decided involving the lawfulness of 
motor carrier rates and charges. Cases of this kind have been steadily 
growing in number, and it is apparent that they will soon constitute the 
bulk of the Commission’s work under the Motor Carrier Act. 

The provisions of the act which deal with the rates and charges of 
motor carriers are contained in sections 216, 217 and 218. 

Section 216, which pertains to the rates and charges of common 
carriers by motor vehicle, requires bus and truck companies to provide 
adequate service and to establish just and reasonable rates, fares, regula- 
tions and practices, and divisions of rates and fares; it requires bus 
lines to establish reasonable through routes with other bus lines, railroads 
or water lines, and permits the voluntary establishment of through 
routes and joint rates between trucking companies on the one hand and 
other trucking companies, railroads or water lines on the other; it for- 
bids unjust discrimination and undue preference and prejudice with 
respect to any person, port, gateway, locality or description of traffic ;? 
it provides for the bringing of complaints and authorizes the Commission 
to suspend for six months pending investigation new rates, classifications, 
regulations and practices ;* and it gives the Commission the power to 
prescribe maximum and minimum rates by motor vehicle, and to pre- 
scribe divisions of joint rates. 


1 This is the first part of a paper based on a review of volumes 1-25 of the 

mmission’s Motor Carrier Cases and on such decisions in the Interstate Com- 
merce Commission Reports as involve issues under the Motor Carrier Act. The 
second part will appear in the April JourNAL. 

2 The words “region, district, territory” added by section 22(b) of the Trans- 
Portation Act of 1940, effective September 18, 1940 


“ — extended to seven months by section 22(c) of the Transportation Act 
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Section 217 forbids rebates and requires the filing with the Com- 
mission of tariffs and schedules, which must be strictly adhered to until 
changed in accordance with procedure outlined in the section. 

Section 218, which pertains to schedules of contract carriers by 
motor vehicle, requires contract motor carriers to file and ‘‘keep open 
for public inspection, in the form and manner prescribed by the Com. 
mission, schedules, or, in the discretion of the Commission, copies of 
contracts’’ containing their minimum charges and rules, regulations and 
practices affecting those charges;* it requires that such schedules or 
contracts be adhered to until changed in accordance with certain outlined 
procedure; it provides for the bringing of complaints against the mini- 
mum charges of contract carriers and authorizes the Commission to 
suspend for six months pending investigation any schedule or contract 
stating a reduced minimum charge ;° and it gives the Commission power 
to prescribe the minimum charges to be maintained by contract carriers. 

By its terms the Motor Carrier Act became effective October 1, 1935, 
but a proviso authorized the Commission, if necessary or desirable, to 
postpone the taking effect of any provision to any time after that date, 
but not beyond April 1, 1936. Pursuant to that proviso the Commission 
postponed the effective date of sections 216, 217 and 218 so as to require 
that tariffs and schedules be filed with the Commission on or before 
March 23, 1936, to become effective April 1, 1936. This action was 
necessary because of the inexperience of motor carriers in the preparation 
of tariffs and schedules of rates in the manner prescribed by the Com- 
mission’s tariff regulations, and because of the magnitude of the task of 
preparing such tariffs and schedules.® 

Effective April 1, 1936, therefore, the rates of motor carriers became 
subject to the Commission’s control. Almost five years have passed 
since that time, and as an increasing number of cases involving motor 
carrier rates come up for decision, the Commission is coming to define 
more and more sharply principles which should guide motor carriers in 
establishing and maintaining rates, and principles which will guide the 
Commission in cases wherein the lawfulness of such rates is in issue. 
In the following pages the Commission’s decisions dealing with motor 
carrier rates are reviewed, and an attempt made to indicate what those 
principles are. 


4 By order entered in Filing of Contracts by Contract Carriers, 2 MCC 55, the 
Commission required contract carriers to file copies of their contracts with the 
Commission; and, on further consideration in 20 MCC 8, the contracts later were 
required to be made available for public inspection. This section of the act was 
amended by section 23(a) of the Transportation Act of 1940, to read: “It shall be 
the duty of every contract carrier by motor vehicle to file with the Commission, 
—-y and keep open for public inspection, in the form and manner prescri 

y the Commission, schedules containing the minimum rates or charges of such 
carrier actually maintained and charged * * *, and any rule, regulation, or practice 
affecting such rates or charges and the value of the service thereunder.” i 

‘ — extended to seven months by section 23(c) of the Transportation Act 
oO q 

6 Commission's 50th Annual Report, p. 69 (November |, 1936). 
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MInIMuM Rate CAsEs 


‘*Prior to the effective date of the Motor Carrier Act, 1935, rates 
were made by individual carriers, at will, on the basis demanded by the 
particular competitive situation. There was no stability in the rates and 
the public generally had no means of knowing the rates being charged. 
When the initial filing of tariffs was made, effective April 1, 1936, as 
required by the act, numerous discrepancies, inequalities, and inconsist- 
encies appeared in the rates published, and for the first time each 
carrier learned of the rates being charged by its competitors. The effect 
of such publicity was a general reduction to the level of the lowest 
rate maintained by any competitor.’”” 

The situation thus outlined was directly responsible for several most 
interesting and important proceedings. The advent of motor carrier 
regulation found the motor carrier industry in a poor financial condition, 
which was soon made worse by the downward movement in rates which 
followed, at a time of rising costs, on the heels of the initial publication 
of tariffs and schedules. Thus at the outset the Commission was faced 
with the problem of restoring financial stability to the industry, and to 
achieve this end a return to a more profitable rate level was essential. 
To secure a general rise in rates the Commission made use of its power 
over the carriers’ minimum rates and, as a result of several comprehen- 
sive territorial investigations into motor carrier rates, has issued mini- 
mum rate orders fixing rates below which the carriers may not go. 

The first of these cases was Middle Atlantic States Motor Carrier 
Rates, 4 MCC 68, which was a general investigation of the lawfulness 
of the rates, charges and classifications, and rules and regulations per- 
taining thereto, applicable to the transportation of property by all motor 
common carriers operating between points in a prescribed territory 
embracing the lower tip of New York and portions of New Jersey, 
Delaware, Pennsylvania and Maryland. ‘‘Financial disaster had fallen 
upon many of the carriers, and many others were threatened with like 
disaster. Net earnings, where they existed at all, were at a perilously 
low level, and in the panic superinduced by such conditions an epidemic 
of rate cutting in the hope of getting more traffic had set in or was 
imminent.’”® To counteract this demoralization of the rate structure, 
the Middle Atlantic States Motor Carrier Conference, an association of 

7 Central Territory Motor Carrier Rates, 8 MCC 233, 238. 

81n Middle Atlantic States Motor Carrier Rates, 4 MCC 68, 71, the situation 
was described as follows: “Prior to the publication of the rates, the motor carriers 
had not known definitely what each other was charging. Publication revealed many 
differences in the rates charged by competitors. * * * Changes were initiated whole- 
sale to put competitors on an equal footing and a downward spiral in the level of 
the rates rapidly developed. * * * This downward movement coincided with a sharp 
upward trend in the wages and prices paid by the motor carriers, with financial re- 
sults which were very serious.” See also Central Territory Rates, 8 MCC 131, 
134-135; New England Territory Commodity Rates, 8 MCC 387, 389; and the Com- 
mission's 50th Annual Report, pp: 73-74 (November 1, 1936). 

. ®As later described in Chairman Eastman’s dissenting-in-part opinion in Trunk 
Line Territory Motor Carrier Rates, 24 MCC 501, 626. 
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550 motor carriers operating in the middle Atlantic states, had agreed 
upon an upward revision of their rates. One comparatively large carrier, 
however, had declined to cooperate in the revision and had proceeded to 
file its own rates on a basis lower than that promulgated by the Con- 
ference. Its rates were suspended and the Commission instituted an 
investigation into the common motor carrier rate structure in the entire 
territory. 

In its decision Division 5 said (p. 78) : 

“The defection ot respondent was, therefore, not an inconsequential, but a very 


serious matter and one that tended inevitably, if it were continued, to precipitate 
a rate war in which only the fittest could survive. 


*- * * * 


“We believe that our power to prescribe minimum reasonable rates for motor 
carriers was given us for the primary purpose of preventing just such results as 
the evidence indicates will flow from the action which respondent has already taken, 
to say nothing of that which it proposes to take, and that this power can properly 
be exercised in the instant case. Similar conclusions have in the past been reached 
with respect to our power to prescribe minimum reasonable rates for railroads.” 


Thereupon, without giving consideration to the lawfulness of each and 
every individual rate, Division 5 held that the suspended rates of the 
one motor carrier were unjust and unreasonable, and that the rates 
which were sought by the Conference represented a minimum reasonable 
basis for all common motor carriers operating in the territory. 

As later stated by Chairman Eastman, ‘‘ Drastic action, such as we 
took, seemed to us to be the only means of meeting this emergency, and 
we acted accordingly although we realized that we were stretching to 
the very limit our minimum-rate authority.’’!° 

The second case in which the Commission prescribed a general mini- 
mum basis of rates for common carriers by motor vehicle was Ceniral 
Territory Motor Carrier Rates, 8 MCC 233, which was an investigation 
into the rates, charges, etc., of all common carriers by motor vehicle oper- 
ating between points in Illinois, Indiana, Michigan, Ohio and Wisconsin, 
and border points in adjacent states. The investigation was instituted on 
petition of the Central States Motor Freight Bureau, which set forth 
the deplorable financial condition of motor carriers within that territory, 
and which sought a minimum rate order as the only means of preventing 
the devastating rate-cutting rampant within the motor carriers’ own 
ranks. The Bureau actively supported its petition, and a minimum rate 
order was entered by Division 5 on grounds similar to those obtaining in 
the Middle Atlantic States Case. 

A third proceeding of this kind was New England Motor Carrer 
Rates, 8 MCC 287, which embraced Maine, New Hampshire, Vermont, 
Massachusetts, Rhode Island, Connecticut, and bordering territory. 
Here, too, the territory exhibited an advanced case of rate-cutting, 
Division 5 describing the situation very clearly (pp. 319-320) : 


- a in part in Trunk Line Territory Motor Carrier Rates, 24 MCC 
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“It is clear that the motor common carriers in New England have labored 
valiantly to correct this situation and bring about some stability of rates, through 
a process of organization and joint effort intelligently conceived and faithfully car- 
ried on over a period of many months. Much of value has been accomplished, but 
the desired stability is still elusive, principally because the degree of cooperation 
on the part of the carriers, while remarkably large in the circumstances, has not 
been sufficiently complete. Disaster threatens, and the only remaining recourse 
is to the power of the Government. Hence this proceeding. What we are asked to 
do to meet the emergency is, substantially and essentially, to establish by force of 
law a firm foundation for the construction of a reasonably stable and well-designed 
rate structure by fixing a bottom, in the shape of minimum rates, which will set a 
limit to rate cutting.” 


As a result of the investigation, another minimum rate order was entered. 

In Trunk Line Territory Motor Carrier Rates, 24 MCC 501, Division 
5 entered yet another general minimum rate order, this one affecting the 
rates of common carriers by motor vehicle within the territory embracing 
in general the states of New York, Pennsylvania, Virginia, New Jersey, 
Delaware, Maryland and the eastern portion of West Virginia. 

The primary aim of these investigations and orders was to put an end 
to the promiscuous rate-cutting which was playing havoc with the motor 
carrier rate structure. While the effect of the orders was to put a bottom 
on the motor carriers’ rates, yet at the same time the Commission did 
not contemplate the permanent freezing of the rates over any long 
period. In each of these cases it was made clear that petitions for 
amendment or modification of the orders would be given consideration, 
and that respondents would be expected to file such petitions in an effort 
to remove all disparities and inequalities in the rates.1! In each pro- 
ceeding numerous petitions for modifications of the orders have been 
filed, many of which have been granted. Some of these petitions have 
been for the purpose of ironing out incongruities and inconsistencies, 
and others for the purpose of meeting reductions in rates made after the 
orders by competing types of transportation. 

The effect of these minimum rate orders, in short, has been not to 
freeze the rate structure, but rather to discourage rate-cutting and to 
put reductions under a supervision by the Commission which is much 
closer than is practicable in the ordinary procedure under which changes 
in rates may be suspended for investigation.1* In his dissent in the 
Trunk Line Territory Case, Chairman Eastman described this effect as 
follows (24 MCC 501, 627, 628) : 


“*** it is not too much to say that the practical effect of the orders has been to 
substitute for the procedure with respect to changes in rates, classifications, rules, 
Practices, etc., as provided in the act, a new and different procedure. * * * Not only 
that, but the practical effect has largely been to eliminate the statutory procedure 
even when increases in rates are desired, for the carriers are apparently seldom willing 
to risk such an increase without the protection of a corresponding change in the 
Prescribed minimum. In other words, in practical effect these minimum-rate orders 
have come to be regarded as maximum-rate orders as well. 


11 Middle Atlantic States Motor Carrier Rates, 4 MCC 68, 80; Central Territor 
Motor Carrier Rates, 8 MCC 233, 255; New England Motor Carrier Rates, 8 MC 

, 328; Trunk Line Territory Motor Carrier Rates, 24 MCC 501, 623. 

12See Trunk Line Territory Motor Carrier Rates, 24 MCC 501, 515, ff. 
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_ “* * * We have ordinarily thought of a zone of reasonableness marked by a 
minimum at one end and a maximum at the other. Here what is being done, so 
far as practical results are concerned, is the fixing of exact rates, but not, however, 
with any thought that they are not to be changed, for the evidence and the con- 
sideration which it is possible for us to give to the proposals are much too super- 
ficial to permit of any such thought. It is realized that many changes should be 
made and will be permitted. The major accomplishment is to curtail the initiative 
of the carriers in making such changes and give the Commission more responsibil- 
ity for and a greater degree of control over changes.” 


Chairman Eastman’s dissent was apparently based on a doubt that 
an emergency existed in that particular instance warranting such 
‘*stretching to the very limit our minimum rate authority,’’ on a belief 
that the carriers could themselves soon better their situation, and on a 
feeling that only a minimum rate order running against ‘‘all the rates 
of the various competing types of carriers * * * which will have the 
effect of dividing traffic among the types in accordance with ‘inherent 
advantages’ ’? would achieve the desired results in the public interest 
(p. 630).1 

The results accomplished by these minimum rate orders have un- 
doubtedly been good. In the Trunk Line Territory Case Division 5 said 
(24 MCC 501, 517): ‘‘Very little dissatisfaction with the minimum-rate 
orders above referred to has been observed, and we believe that they 
were justified and have served a good purpose.’’ And even though 
dissenting, Chairman Eastman said (p. 629): ‘‘I believed then, and 
still believe, that our action in those cases was justified.’’ 


THE PROBLEM OF RATE REDUCTIONS 


The conditions which gave rise to the minimum-rate cases just 
discussed have also been present to a lesser degree in other territories. 
The trend of rates has continued to be downward. Carriers have per- 
sisted in reducing their rates in order to attract traffic, and in numerous 


cases the Commission has had to pass upon the lawfulness of reduced 
rates. 


The Commission, following precedents established under part I of 
the Interstate Commerce Act, has consistently held that a motor-carrier 
rate which is not reasonably compensatory is unreasonably low in viola- 
tion of section 216 and is subversive of the policy declared in section 


13 Cf. Central Territory Motor Carrier Rates, 8 MCC 233, 254, where the as- 
sertion was made that a mimimum-rate order entered against common motor car- 
riers alone would hurt them and would not improve their situation. Division 5 
said, in answer, “It is necessary to establish a uniform basis for common-carrier 
rates before it is possible to attack the similar problem of contract-carrier rates, 
and * * * the issuance of a minimum-rate order with respect to common carriers 
alone would not prejudice them unduly in favor of contract carriers, railroads, or 
forwarders.” An investigation instituted by the Commission on August I, 1938, 
into the rates of contract carriers operating in central territory, Ex Parte No. MC-2/, 


"7 Territory Contract Carrier Rates, was discontinued by order dated December 
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202(a)** of the Motor Carrier Act. The prescription or approval of 


such rates by the Commission is also held not to be in conformity with 
section 216(i)!5 of the act. 


The first case in which this rule was specifically applied to motor- 
carrier rates was Fifth Class Rates Between Boston and Providence, 
2 MCC 530. In that case a motor carrier proposed to reduce its fifth- 
class rates and minimum charge per shipment between Boston, Mass., 
and Providence, R. I., to meet the competition of other motor carriers. 
Finding the rates not justified, Division 5 said (pp. 547-549) : 


“Respondent contends that the proposed rates would be compensatory and 
reasonable, but that, whether the rates are compensatory or not, it has a legal right 
to meet the rates of its competitors by substantially any form of rates, inasmuch 
as we have not prescribed or approved any standard of rate making for motor 
carriers. With respondent’s contention that it may establish any rates ‘it sees fit, 
whether or not such rates are compensatory, we are unable to agree. While it is 
true that the class rates in the specific territory have not had our approval and may 
not afford a proper standard of measurement by which to compare the proposed 
rates, nevertheless it seems obvious that any rate which is less than compensatory 
must be condemned as unjust and unreasonable under section 216 of the Motor 
Carrier Act, 1935, which requires the maintenance by carriers of property of just 
and reasonable rates. That a rate may be unreasonable because unduly low has 
long been recognized. I/nterstate Commerce Commission v. Cincinnati, N. O. & T. P. 
Ry. Co., 167 U. S. 479. 


* * * * 


“It is the policy of Congress, as stated in section 202(a) of the act, that motor 
carriers be regulated so as, among other things, to ‘foster sound economic conditions 
* * * among such carriers in the public interest,’ and to ‘promote adequate, economi- 
cal, and efficient service by motor carriers. In exercising the power vested in us 
by Congress to prescribe just and reasonable rates, we are required by section 
216(i) of the act to give due consideration not only ‘to the need, in the public 
interest, of adequate and efficient transportation service by such carriers at the 
lowest cost consistent with the furnishing of such service,’ but also to ‘the need of 
revenues sufficient to enable such carriers, under honest, economical, and efficient 
management, to provide such service.’ Obviously, the policy of Congress could 
not be made effective, nor the ‘need of revenues sufficient to enable such carriers 


14“It is hereby declared to be the policy of Congress to regulate transportation 
by motor carriers in such manner as to recognize and preserve the inherent advan- 
tages of, and foster sound economic conditions in, such transportation and among 
such carriers in the public interest; promote adequate, economical, and efficient ser- 
vice by motor carriers, and reasonable charges therefor, without unjust discrimina- 
tions, undue preferences or advantages, and unfair or destructive competitive prac- 
tices * * *” By sections | and 17 of the Transportation Act of 1940, section 202(a) 
was repealed and a new paragraph headed “National Transportation Policy” inserted 
before Part I of the Interstate Commerce Act. This change in the law should not 
affect the principle stated above. 


15“In the exercise of its power to prescribe just and reasonable rates for the 
transportation of passengers or property by common carriers by motor vehicle the 

mmission shall give due consideration, among other factors, to the inherent ad- 
vantages of transportation by such carriers; to the effect of rates upon the move- 
ment of traffic by such carriers; to the need, in the public interest, of adequate and 
efficient transportation service by such carriers at the lowest cost consistent with 
the furnishing of such service; and to the need of revenues sufficient to enable 
such carriers, under honest, economical, and efficient management, to provide such 


7 ’ This language has been revised by section 22(d) of the Transportation Act 
0 ; 
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* * * to provide such service’ be met by prescribing or approving rates under which 
carriers would operate at a loss. In our opinion we should be guided by the same 
considerations in determining the lawfulness of rates, proposed by motor carriers, 
which we have suspended.” 


This view has been consistently adhered to by the Commission.1* In 
some of the cases where the rule was applied it was evident on the record 
that the rates involved would result in earnings on the considered traffic 
falling below the cost of service.’* In other cases the rates have merely 
been found not to yield a return above operating costs and therefore to be 
not reasonably compensatory.'® 

In a large number of cases, however, the evidence has been satis- 
factory that the proposed rates were adequately compensatory for the 
services rendered, and in such cases the rates, if found not to contravene 
any provisions of the Motor Carrier Act, have been allowed to take 
effect. 


On many occasions the Commission has stressed the importance of 
evidence as to costs of operation in cases where the compensatory nature 
of the rates was in issue. In the absence of such evidence, reductions 
have been frequently disapproved when other facts tended to indicate 
that the rates were not reasonably compensatory for the service per- 
formed. A leading case of this kind is Rates Over Carpet City Truck- 
ing, 4 MCC 589, where Division 5 said (p. 593) : 


16 Commodity Rates of Oklahoma & Texas Transfer Co., 6 MCC 259; Gulf Ports 
—Alabama, Georgia and T ennessee—Commodity Rates, 10 MCC 106; Packing House 
Products—Portland, Oregon-Washington, 17 MCC 255; Western Territory Com- 
modity Rates and Ratings, 17 MCC 511; Food Products from Pittsburgh, Pa., to 
Trenton, N. J., 19 MCC 463. The rule was foreshadowed by Minimum Charges 
of Blowers Transfer Co., 1 MCC 586, where Division 5 had said (p. 588), “These 
earnings cannot be considered so low as to contravene the policy declared in section 
202(a) of the act * * *.” See, however, Paints, Lacquers, Varnishes—St. Louis-Chi- 
cago, 10 MCC 370, wherein a reduction was approved despite a “grave doubt” that 
the earnings under the reduced rate would be compensatory. The report states 
(p. 372), “This case should not be considered as a precedent or as constituting an 
approval of rates the compensatory character of which is not established with rea- 
sonable certainty by the proponents thereof.” 

17 Fifth Class Rates Between Boston and Providence, 2 MCC 530; Alcobols— 
Tallant, Okla.-Various Points, 10 MCC 639; Paper Boxes from Obio Points to Wins- 
ton-Salem, N. C., 24 MCC 208; Fruit From New York, N. Y., to Philadelphia, Pa., 
24 MCC 760. 

18 Commodity Rates of Oklahoma & Texas Transfer Co., 6 MCC 259; McMaken 
Transfer Rates—Kansas and Nebraska, 13 MCC 101; Food Products From Pitts- 
burgh, Pa., to Trenton, N. J., 19 MCC 463; Mine Cars and Machinery Between Den- 
ver and El Paso, 22 MCC 317; D. & H Motor Freight, Commodities in New Jersey, 
New York, and Pennsylvania, 22 MCC 389; Schneider Truck Line, Commodities from 
Twin Cities to North Dakota, 24 MCC 4. 

19 Sugar over Richards Motor Freight Lines, 2 MCC 715; Vanilla Beans Be- 
tween New York and Philadelphia, 10 MCC 598; Motor Express & Terminal Corp. 
Rates, 14 MCC 351; Rope and Sash Cord from Rockford, Tenn., 14 MCC 437; 
Brown Commodity Rates—Baltimore and Washington-Culpeper, Va., 17 MCC 335; 
Cigarettes and Tobacco—Durbam and Winston-Salem-Detroit, 17 MCC 507; Gro- 
ceries and Store Supplies—Omaha-lllinois and Iowa, 18 MCC 108; Batteries in Dis- 
trict of Columbia, Maryland, and Pennsylvania over Tidewater Express Lines, \8 
MCC 118; Fares Between New York City and Southeastern New York, 18 MCC 243; 
Cement from Savannah, Ga., to South Carolina Points, 18 MCC 270; Plate Glass 
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“Respondents have not shown what their costs would be for transporting such 
traffic, or any of its transportation characteristics, and therefore we are left in the 
dark with respect to matters which are particularly pertinent to this proceeding. 
That the proposed rates may not be compensatory is indicated by the maintenance 
of a higher basis of rates by the carrier now transporting the traffic and a sub- 
stantially higher basis by other carriers generally. In the circumstances, therefore, 
we feel warranted in basing our conclusions here to a large extent on the failure of 
proof with respect to the compensatory character of the proposed rates. If we did 
otherwise, mere silence on the part of one who proposes rates to meet competition 
would necessitate a finding that such rates are justified, no matter how low their level, 
unless we could find them unlawful on other grounds. In this connection, it should 
be remembered that evidence as to a carrier’s costs of operation is a_ matter 
peculiarly within the knowledge of the carrier, which should be made available to 
us when we are considering the lawfulness of rates which are of doubtful propriety.” 


This principle has been followed in many cases.?° In Cotton Fabrics 
and Cotton Piece Goods, 10 MCC 275, 282, after commenting on the 
meagre showing as to operating costs, the Commission said: 


from Butler, Pa., to Chattanooga, Tenn., 18 MCC 747; Freight, all kinds, Between 
Denver, Colo., and Wyoming, 20 MCC 5; Sugar from Edgewater and Hoboken, N. 
]., to Syracuse, N Y., 21 MCC 340; Cellulose Film from Old Hickory, Tenn., to 
Milwaukee, Wis., 21 MCC 661; Boots and Shoes from Nashville, Tenn., to Chicago, 
Ill, for Export, 21 MCC 683; Whisky from Cincinnati and Kentucky points to 
Southern States, 22 MCC 81; Rating on Bags, 22 MCC 245; Barbour Transportation 
Company, Incorporated, Commodities from Coffeyville, Kans., 22 MCC 251; Con- 
necticut Motor Lines, Inc., Commodities to New York Harbor, 22 MCC 255; Paper 
and Paper Articles from Illinois to lowa, Nebraska, and South Dakota, 22 MCC 258; 
Peanut Butter from Montgomery, Ala., to Georgia, 22 MCC 375; Insecticides and 
Fungicides from Camden, N. J., to New York and Pennsylvania, 22 MCC 382; 
Geo. Thayer, Commodities in Midwest and Southwest, 22 MCC 401; Electrical Ap- 
pliances from St. Louis, Mo., to the South, 22 MCC 417; Minimum Charges in Del- 
aware, New Jersey, New York, and Eastern Pennsylvania, 22 MCC 795; Magazines 
from Chicago to Missouri River Points, 238 ICC 577. In a number of cases the 
fact that other revenue freight could and would be transported along with the 
freight the rates on which were being considered, has induced the Commission to 
find that the operations would be profitable and the rates justified. For example, in 
Canned Goods from Eastern States to Georgia, North Carolina, and South Carolina, 
22 MCC 379, 381-382, Division 2, finding certain schedules justified, said: “While 
in some instances these earnings per truck-mile appear to be low, we are not war- 
ranted in assuming that respondents would not utilize the excess carrying capacity 
of their vehicles to transport additional freight, thereby insuring a profitable oper- 
ation. Cellulose Film, Old Hickory, Tenn., to Milwaukee, Wis., 21 MCC 661” 
See also Minimum Charges of Blowers Transfer Co., 1 MCC 586, 588; Baking 
Powder and Canned Goods from Chicago to Missouri River Points in Kansas and 
Missouri, 22 MCC 413, 415; Dairy Products from Alma, Neb., to Denver, Colo., 
24 MCC 398, 400. 

20 Ratings on Lampblack and Phosphates, 8 MCC 404; H. C. Roulston, Inc., 
Commodity Rates, 8 MCC 547; Gulf Ports—Alabama, Georgia and Tennessee— 
Commodity Rates, 10 MCC 106; Electrical Supplies, Etc., via Shulman & Sons 
Exp. 10 MCC 399; Confectionery and Shoes over Reliable Transfer, 11 MCC 71; 
All-Commodity Rates over Interstate Motor Freight System, 13 MCC 24; Adolph 
Hugen Commodity Rates, 13 MCC 58; Stream Line, Inc., Rates—Illinois, Minnesota 
and Wisconsin, 14 MCC 355; Northcutt Minimum Charges—Arizona and California- 
New Mexico, 14 MCC 611; Split Deliveries in Chicago Union Stock Yards District, 
14 MCC 743; Packing House Products—Portland, Oregon-Washington, 17 MCC 255; 
Hosiery—Loudon and Roane Counties, Tenn.-St. Louts, 17 MCC 464; Western Ter- 
ritory Commodity Rates and Ratings, 17 MCC 511; Aluminum Articles Between 
Garwood, N. ]., and Camden-Philadelphbia, 19 MCC 755 
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“Before we approve the establishment of reduced truck rates, designed to meet 
competition, which are lower than those maintained generally by other motor 
carriers and rail carriers, we believe there should be a convincing showing that such 
rates will provide reasonable compensation for the service rendered thereunder by 
all carriers parties thereto, and there is no such showing here. If we permit the 
proposed rates to become effective, we would be opening the gate for destructive 
competitive practices among the motor carriers as a whole and would provide the 
basis for the inauguration of a rate war. In the circumstances here disclosed, 
such action on our part plainly would be inconsistent with our duty under the 
act to preserve the economic stability of the motor-carrier industry and to main- 
tain adequate and efficient motor-carrier service, with reasonable charges therefor.” 


While the cases which have come before the Commission have em- 
phasized the importance of cost of service as a factor in determining 
the reasonableness of rates, evidence as to transportation characteristics, 
volume of movement, value, rate comparisons, and other yardsticks used 
to determine the reasonableness of rates under part I have also been 
means of determining the reasonableness of motor-carrier rates under 
part II.2!_ A criterion of reasonableness rarely considered in railroad 
rate cases was stated in River Terminals Corp. Class and Commodity 
Rates, 14 MCC 542. It was there contended that motor carriers could 
not join in joint rates with a water carrier because, with respect to part 
of its operations, the latter acted as a contract carrier. Rejecting this 
argument, Division 5 said, however (p. 550), that ‘‘the fact that re- 
spondents also perform private or contract carrier operations should 
be considered in determining the reasonableness of the [joint motor- 
water] rates.’’ Another criterion especially relevant in motor-carrier 
rate cases was stated by Commissioner Alldredge, dissenting in Food 
Products from Pittsburgh, Pa., to Trenton, N. J., 19 MCC 463, 467: 
‘*A well-balanced movement is an important factor in determining the 
reasonableness of rates.’’?? 


21 That motor-carrier rates cannot be based on cost of service alone was the 
conclusion reached by Division 5 in an interesting discussion in Central Territory 
Motor Carrier Rates, 8 MCC 233, 249-250. Such a basis of making motor-carrier 
rates cannot produce satisfactory results so far as earnings are concerned unless 
competitors’ rates are to be similarly constructed, and rail rates, for example, have 
been freely reduced to meet competition. The discussion concludes: “It may be 
that it will ultimately be found that both railroad and motor-carrier rates should 
conform to cost-of-service principles, but it is clear that as matters now stand 
motor-carrier rates cannot reasonably be constructed without regard to the com- 
petitive rates of other carriers. It also follows that, to the extent that such com- 
petition makes it necessary, to go below full allocated cost plus a reasonable profit 
on some rates, there must be an opportunity to go above that standard on other 
rates, if adequate earnings are to be obtained.” ’ 

As in connection with the regulation of rail rates under part I, the Commis- 
sion has held that certain facts may raise a presumption of unreasonableness, as 
for example: a less-than-truckload rate lower than the truckload rate on the same 
commodity between the same points (Alcoholic Liquors—Indiana, Kentucky and 
Obio-St. Joseph, Mo., 10 MCC 410, 413); rates to intermediate points higher than 
to more distant points on the same route (Fifth Class Rates Between Boston and 
Providence, 2 MCC 530, 546; New England Motor Carrier Rates, 8 MCC 287, 323); 
and rates in one direction higher than in the other (Paints, Lacquers, Varnishes— 
St. Louis-Chicago, 10 MCC 370, 371). Also, since commodity rates are predicated on 
a volume of movement which justifies a departure from the classification basis, 
the Commission has condemned commodity rates when there has not been sufficient 
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Often the lawfulness of reduced rates has been contended for on 
the ground that while the rates were admittedly non-compensatory in 
themselves, losses incurred on such traffic as would be secured would be 
made up by profits from other operations. This argument has been 
consistently rejected by the Commission for the reason that: 


“Clearly, the maintenance of rates on such a basis by motor carriers in a 
position to do so would be manifestly unsound, as well as unfair to carriers not 
in a position to meet competition financed in that manner.”28 


Another argument frequently made in support of low rates has 
been that while they might not pay the full cost of service plus a reason- 
able profit, they would return the out-of-pocket costs of handling the 
additional business they would attract, plus something additional to 
apply against overhead. 


A leading case on this point is Refrigerator Material, Memphis, 
Tenn., to Dayton, Ohio, 4 MCC 187. In that case, a motor carrier 
sought to reduce its rate on refrigerator material, in truckloads, from 
Memphis, Tenn., to Dayton, Ohio, in order to obtain traffic which would 
enable it to realize some revenue from the operation of equipment which 
was moving empty or partially loaded from Memphis to Dayton. The 
only possible justification for the reduction lay in the fact it might yield 
some margin over the bare out-of-pocket expense incurred in carrying 
the added traffic which, but for such a low rate, would not move. Divi- 
sion 5 found the rate would be less than a minimum reasonable rate and 
not justified. It pointed out the dangers of basing rates on out-of- 
pocket cost, saying (p. 189): 


“Nevertheless, there are many dangers in this method of making rates, and the 
dangers increase the more extensively it is used. ‘Out-of-pocket’ cost is an elusive 
and shifting thing. When traffic can be added in this way without any increase in 
truck-miles or man-hours, such cost is one thing, but if sufficient traffic is attracted so 
that more truck-miles or man-hours are required, it becomes a very different thing. 
Furthermore, it is always necessary to bear in mind the fact that the method is not 
a one-way affair, for competitors can use it as well, and where competition is 
widespread the result may be to beat down a very large part of the rate structure. 

“The dangers are, if anything, even greater in the case of motor carriers than 
in the case of railroads. An unbalanced condition of truck traffic, because of the 
greater number of operators, is apt to be somewhat of an individual matter. That 
is to say, the traffic of one truck operator may preponderate in one direction, whereas 
that of a competing operator may preponderate in the other. As between operators, 
therefore, the application of the ‘out-of-pocket’ cost method of making rates might 
well result in a break-down of the rates in both directions.” 


movement to warrant their establishment. See Wilson Truck Company, Inc., Com- 
modities between Midwest and South, 19 MCC 742; Paper and Paper Articles from 
Canton, N. C., to Atlanta, Ga., 21 MCC 89; Kinney Truck Lines, Classes and Com- 
modities between Minnesota and North Dakota, 22 MCC 207; Alcoholic Liquors 
from New Orleans, La., to Columbus, Ga., 23 MCC 701. For holdings that any- 
quantity rates or ratings are not proper on commodities ordinarily moving in small 
lots, see Dishes or Ice Cream Cones Classification Rating, 12 MCC 55; All-Commod- 
ity Rates over Interstate Motor Freight System 13 MCC 24; Paint, Etc., from 
Chattanooga, Tenn., to Alabama and Georgia, 19 MCC 1. 

°3 Fifth Class Rates Between Boston and Providence, 2 MCC 530, 549. See also 
Food Products from Pittsburgh, Pa., to Trenton, N. J., 19 MCC 463, 465; D & H 
aod Teel. Commodities in New Jersey, New York, and Pennsylvania, 22 MCC 
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Observing that the competition here was between the respondent motor 
carrier and the railroads, Division 5 pointed out that the rail rate was 
not a low rate and that a corresponding reduction in the rail rate would 
result if the rate proposed were to take effect (pp. 189-190) : 


“However, it may be noted that the competitive rail rate appears to be amply 
remunerative. * * * If, therefore, the proposed competitive truck rate should 
result in any considerable diversion of traffic from the rails, there is plenty of 
margin to permit of a reduction in the rail rate, and no doubt the railroads have 
similar, and perhaps better, opportunities to cut under the higher rates in the 
reverse direction upon which respondent is apparently dependent for any profit.” 


Division 5 then concluded its discussion of the general problem, indi- 
cating that if the rail rates were on the out-of-pocket cost basis motor 
carrier rates on the same basis could be permitted (p. 190): 


“As at present advised, therefore, we believe that we ought not to permit a 
competitive truck rate to be established, in a situation like this, which is on so 
patently low a level and which can only be defended on the ‘out-of-pocket’ cost 
or added-traffic theory. If we permit that theory to be applied here, we must 
permit it to be applied generally in similar circumstances, and we greatly fear 
that the result would be an ultimate break-down in the rate structure causing 
eneral injury. It must frankly be recognized, however, that if the railroads are 
Reseatter to be allowed to apply this theory in competing with the trucks, the 
latter must fairly be allowed equal leeway. To that extent it is possible that it 
may be necessary to reconsider the conclusion here reached in the light of sub- 
sequent events.” 


Since that decision, there have been a considerable number of similar 
cases wherein motor carrier rates predicated on out-of-pocket costs have 
been condemned.”* 

As indicated in the Refrigerator Material Case, however, rates 
on the out-of-pocket or added-traffic theory may be approved 
when the competitive rates are also on the out-of-pocket cost basis, or at 
least on a level which is not likely to be further reduced. Illustrating 
this is the decision in Stoves, Alabama and Tennessee to Interstate 
Points, 4 MCC 641, where, after referring to the decision in the Refrig- 
erator Material Case, Division 5 stated (pp. 648-649) : 


24 Rates over Carpet City Trucking, 4 MCC 589; Lubricating Oil and Greases— 
Oklahoma-Missouri, 9 MCC 465; Iron and Steel Articles over T. C. Heffelfinger Es- 
tate, 9 MCC 611; Candy and Confectionery—Hershey, Pa-Baltimore, Md., \\ MCC 
657; Proportional Rate on Drugs—Memphis-St. Louis, 12 MCC 447; Paper Articles— 
Twin Cities-Chicago and Milwaukee, 12 MCC 453; Sugar from Colorado to Kansas 
and Missouri, 18 MCC 248; Leather from Middlesboro, Ky., to Chicago, IIl., 18 MCC 
265; Central Territory Motor Carrier Rates, 19 MCC 36; Butter from Oklahoma 
City, Okla., to Chicago, Ill., 19 MCC 53; Frozen Fish from Twin Cities to Chicago, 
21 MCC 86; Automobiles from Detroit, Mich., to Maryland, Obio, Pennsylvania, and 
West Virginia, 22 MCC 85; Hanson Transfer, Commodities to Webster, S. Dak. 
22 MCC 181; Groceries from Aberdeen, S. Dak., to Willmar, Minn., 22 MCC 261; 
Grain Products, Lincoln, Nebr., to Ill., Iowa, and Minn., 22 MCC 409; Coffee, 
Roasted, from Omaba, Nebr., to Twin Cities, 22 MCC 529; Paper Boxes from 
Lawrence, Kans., to lowa Points, 24 MCC 63; Wooden Chairs from Ft. Smith, Ark., to 
St. Louis, Mo., 24 MCC 447; Cotton Yarn and Piece Goods from Texas to Missoutt, 
e MCC 733; Wool and Mobair from Idabo and Wyoming to California, 24 MCC 
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“We have, in the instant proceeding, the contingency which we anticipated in 
the foregoing comment. To meet what they considered potential private-carrier 
competition, the rail carriers established rates subject to a minimum of 10,000 
pounds, under which the earnings to many destinations appear to be close to 
out-of-pocket costs. * * * 

“As rail carriers appear to have established and continue to maintain rates on 
stoves from and to points herein, minimum 10,000 pounds, based on out-of-pocket 
costs, the motor carriers ‘must fairly be allowed equal leeway.’ For this reason, 
we feel constrained to find the proposed rates justified. However it is evident that 


the railroads and motor carriers should put their houses in order and avoid this 
destructive competition.” 


The rule thus announced and followed by the Commission has also 
been stated as follows :*5 


“Motor carriers should be permitted to reduce their rates to meet rates of competing 
agencies only when the reduced truck rates will be reasonably es. 
y 


except possibly in those instances where the rates of the competing agencies mere 
return out-of-pocket costs.” 


The difficulties of the problem were admitted in Leather from Mid- 


desboro, Ky., to Chicago, Ill., 18 MCC 265, where Division 5 said (pp. 
268-269) : 


“We must be consistent in such matters, and if the railroads are to be permitted 
for the future freely to establish competitive rates on the added-traffic theory, like 
latitude must be given their competitors. The problem is one of exceeding 
difficulty, and its sound solution remains in the realm of controversy. In’ the 


circumstances here disclosed and pending further consideration of the problem 


in its application to railroad rates, we believe the conclusions reached to be 
justified.”26 


25 Central Territory Motor Carrier Rates, 19 MCC 36, 37-38. 

26 Bamberger Electric R. Co. v. Lang Transp. Corp., 8 MCC 200, involved a 
complaint on behalf of a number of railroads against the low rates on petroleum 
products maintained by a motor carrier between points in California and Wendover, 
Nev. The rates were shown to be on little more than the out-of-pocket cost basis, 
and since the competitive rail rates were Commission-prescribed and hence not 
unreasonably low, and since private carrier competition did not appear an even- 
tuality, the ‘assailed rates could not be approved. At the same time, prescription 
of a maximum reasonable rate would preclude defendant from participating in the 
traffic. Therefore, Division 5 took the following course (pp. 209-210): “However, 
there is a zone of reasonableness between maximum and minimum, and, in view 
of the lack of motor-carrier competition between the considered points disclosed 
by the record, we are of the opinion that we may properly approve the establish- 
ment by defendant of rates permitting it to compete on equal terms with the rail 
carriers, provided such rates are not less than reasonable minima. A rate of 59.5 
cents, from Sacramento, plus the 13.5-cent allowance, would be equivalent to the 
rail rate of 73 cents presently maintained from that point to Salt Lake City. It 
would place defendant on an equality with the rails, leaving each free to compete 
on the basis of the merits of their respective service.” Another interesting case is 
Shellac, Liquid—Memphis, Tenn.-St. Louis, Mo., 17 MCC 447, where a rate based 
on out-of-pocket costs was found unreasonable; Division 5, however in view of the 
need of a low rate to enable the shipper to compete with manufacturers at other 
Points, and in view of the fact that no carrier operating between the two points 
involved would be hurt by a reduced rate, allowed a rate somewhat higher than 
that proposed to go into effect, the earnings under such rate being somewhat above 
tespondent’s average costs of operation. 





1. C. C. PRACTITIONERS’ JOURNAL 





That in fact the Commission’s solution of the problem does not meet 
with approval in all quarters, and that its soundness is a matter of con. 
troversy, is indicated by Commissioner Splawn’s dissenting-in-part ex. 
pression in Wooden Chairs from Fort Smith, Ark., to St. Louis, Mo., 
24 MCC 447, where he said (p. 450) : 


“That other carriers may maintain rates which are unreasonably low when 
measured by the accepted standards of rate making, in my opinion, certainly 
affords no ground for a finding that rates equally low are not unreasonable because 


necessary to meet competition of the carriers maintaining the depressed level of 
rates.” 


In several cases the minimum charges of contract carriers have 
come before the Commission, and the Commission has found them un- 
duly low in violation of section 202(a) or section 218(b)?* of the Motor 
Carrier Act. Petroleum—Providence, R. I.—Worcester, Mass., 17 MCC 
637, was an investigation by the Commission on its own motion into the 
lawfulness of the minimum charges of certain contract carriers by mo- 
tor vehicle on petroleum products from certain points in Rhode Island 
to Worcester, Mass. The Commission found the minimum charges were 
so low as to contravene the policy declared in section 202(a) and re- 
quired them to be increased. In Iron and Steel Articles, Minimum 
Charges to Dover, Ohio, 21 MCC 35, a reduced minimum charge main- 
tained by a contract carrier on iron and steel from Pittsburgh, Pa., to 
Dover, Ohio, was found unlawful as giving the carrier an undue ad- 
vantage over common carriers operating between those two points, in 
violation of section 218(b). Division 3 prescribed as the minimum 
charge the rate and minimum weight maintained by the common motor 
carriers. 

The efforts of the Commission to get the motor carrier rate structure 
of the country on a sounder basis have not consisted entirely of disap- 
proving non-compensatory rates. In a number of cases it could be seen 
that if tariff rules or reductions in rates were to become effective, they 
would have a disruptive effect on the rate structure or would be likely 
to initiate a cycle of competitive reductions in the nature of a rate war. 
In instances of this sort, the Commission has held that such rules or rate 
reductions violate sections 202(a) and 216(i) as in fact being caleu- 
lated to impair the motor carriers’ net earnings. 

In Middle Atlantic States Motor Carrier Rates, 4 MCC 68, 78-79, 
Division 5 quoted Trunk Line and Ex-Lake Iron Ore Rates, 69 ICC 589, 
611, to the effect that— 


“To upset or seriously to menace a general structure lawfully established suffices 
to make proposed rates calculated to effect such a disruption unreasonable and 
unlawful,” 


and said that ‘‘ While this expression had to do with somewhat different 


27“Whenever * * * the Commission finds that any charge of any contract 
carrier or carriers by motor vehicle * * * contravenes the policy declared in sec- 
tion 202(a) of this part, the Commission may prescribe such minimum charge * * 
as in its judgment may be necessary or desirable in the public interest and to pro- 
mote the policy declared in said section. * * *” This language has been revised 
by section 23(b) of the Transportation Act of 1940. 
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provisions of the law, the principle involved is equally applicable 
here.’’25 Later, in Alcoholic Liquors—Indiana, Kentucky and Ohio— 
St. Joseph, Mo., 10 MCC 410, Division 5 said of certain proposed rates 
(p. 413) : 


“It seems certain that the establishment of the suspended rate would serve to 
break down further the existing rate structures, with possible impairment of the 
carriers revenues to such an extent that they might not be able to render efficient 
and adequate services in the transportation of the considered commodities. Such 
policy would not be in conformity with sections 202(a) and 216(i) of the act.’’29 


The view expressed in these cases has been expressed frequently by the 
Commission.2° And in many cases the fact that a rate adjustment would 
be endangered by the establishment of proposed rates or a rate war 
made imminent was adverted to as additional though not necessarily 
controlling grounds for condemning the proposal.*4 


28 And in Paper Articles ——s. Illinois Freight Assn. Territory to Southwest, 
10 MCC 329, 332, Division 5 said: “In a number of cases the Commission has found 
proposed reductions not justified in instances where they would tend to precipitate 
changes in established rate structures which would be harmful to the public interest. 
Coffee from New Orleans, 182 |. C. C. 453.” But compare Fifth Class Rates between 
Boston and Providence, 2 MCC 530, 546-547, where the same division said: “Pro- 
testants vigorously contend that the changes in existing rates which would be brought 
about by respondent’s proposal would have a tendency to disrupt the class-rate 
adjustment throughout a great portion of New England and should be found not 
justified for that reason. The fact that respondent’s proposal might have this 
tendency is by itself no sufficient reason for condemning the proposed rates. United 
States v. Chicago, M., St. P. & P. R. Co., 294 U. S. 499.” 

29 Accord: L ubricating Oil and Greases—Oklahoma- Missouri, 9 MCC 465, 468. 

80 Chicago and Wisconsin Points Proportional Rates, 10 MCC 556, 566, affirmed 
on reconsideration in 17 MCC 573, order upheld United States v. Chicago Heights 
gee Co., 60 S. Ct. 931; Paper Book Matches in Middle Atlantic States, 17 MCC 

Paint, Etc., from Chattanooga, Tenn., to Alabama and Georgia, 19 MCC 1; 
a. Bros—Commodities between Sioux City, Iowa, and South Dakota, 19 MCC 
739; Iron and Steel from Pittsburgh and Aliquippa, Pa., to Baltimore, Md., 21 MCC 
791: Building Material from Alabama to Southern States, 22 MCC 171. In Central 
Territory Rates, 8 MCC 131, Division 5 required the cancelation of numerous tar- 
iffs publishing reduced rates. They had been suspended on protests alleging that 
efforts had been made to put the rates on a uniform and compensatory basis and 
that the reductions proposed would render nugatory the progress already made. 
Evidence in support of the reductions was meagre, and, on a showing that the 
truckers in the territory were in financial straits and it being evident that a rate war 
was responsible for the publication, the reduced rates were found unlawful. The 
same result was reached on a similar state of facts in New England Territory Com- 
modity Rates, 8 MCC 387. See also Southwestern Motor Freight Bureau, Inc., v. 
Gill, 11 MCC 91. Establishment of any-quantity rates has on occasion been held 
unlawful on this ground. In Paint, Etc., from Chattanooga, Tenn., to Alabama 
and Georgia, 19 MCC 1, Division 5, dealing with proposed reduced any-quantity 
tates, said: “The effect of the proposed rates is to reduce the normal less-than- 
truckload basis through the establishment of any-quantity rates. In dealing with 
rail rates, we have found no good reason for any-quantity ratings or rates on com- 
modities which ordinarily move in small lots,” and proceeded to find that the pro- 
posed rates would unnecessarily imperil a reasonable rate structure in contraven- 
tion of the policy of section 202(a). See also All-Commodity Rates over Interstate 
Motor Freight System, 13 MCC 24. 
_ 31Cotton Fabrics and Cotton Piece Goods, 10 MCC 275; Candy and Confec- 
tionery—Hershey, Pa.-Baltimore, Md., 11 MCC 657; Hosiery—Loudon and Roane 
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Rate INCREASES 


Comparatively few cases have arisen in which increases in rates, 
as distinguished from reductions, have been sought by motor carriers.® 
In several cases general increases in rates and fares have been sought 
because of a need for additional revenues. 

In Rates Between Arizona, Califorma, New Mexico and Tezas, 3 
MCC 505, motor and rail carriers proposed almost contemporaneously 
to cancel their all-freight rates, which had gravitated to a low level 
prior to passage of the Motor Carrier Act, and replace them with higher 
class rates in an effort to increase their net revenues. Stressing the im- 
portance of evidence as to the carriers’ revenue needs in cases of this 
kind, especially when cost data or rate comparisons are lacking to jus- 
tify the proposed rates, the Commission found the proposals justified. 

Three cases have arisen in which bus companies have sought in- 
ereases in their fares. In Fares Between Arlington County, Va., and 
D. C., 17 MCC 267, the increases proposed were found not unlawful for 
one company which had shown that it had been consistently losing money 
and was in dire need of greater revenue, but increases proposed by two 
other companies were found not justified in view of the fact that the 
population of the territory served was steadily mounting and in view 
of the probability of improved earnings in the future. Increases sought 
in Montgomery Bus Lines Fares between D. C. and Md., 17 MCC 441, 
were found not justified, evidence being lacking as to actual operating 
expenses. Increases sought in Fares Between Bergen County, N. J., 
and New York, N. Y., 6 MCC 25, were found justified on a showing of 
inability to operate profitably under the low rates in effect, which had 
been beaten down by the cutthroat competition of a bus operator which 
had since ceased operations, and on comparisons with other bus fares. 


BuRDEN OF PROOF 


No question has arisen in the administration of the Motor Carrier 
Act as to the burden of proof in justification of a proposed tariff rule 
in investigation and suspension cases, in support of a complaint, or in 
justification of an existing rate embraced in an investigation instituted 
by the Commission. The burden in such cases is on the proponent of 


Counties, Tenn.-St. Louis, 17 MCC 464; Butter from Oklahoma City, Okla., to Chi- 
cago, Ill, 19 MCC 53; Mixed Volume Shipments between Western States, 19 MCC 
455; Coffee, Roasted, from Omaha, Nebr., to Twin Cities, 22 MCC 529; Alcoholic 
Liquors from New Orleans, La., to Columbus, Ga., 23 MCC 701. 

82 For various reasons, increases in classification ratings have occasionally been 
sought. These cases, however, are not of general interest or significance. See, for 
example, Classification Rating on Radio Bulbs or Tubes, 2 MCC 25; Classification 
Ratings on Power Pumps, 2 MCC 795; Dishes or Ice Cream Cones Classification 
Rating, 12 MCC 55; and Bottle Caps and Covers from Illinois Territory to the 
Southwest, 22 MCC 103. 
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the proposed rule, ** on the complainant,** and on the carrier maintain- 
ing the rate under investigation.** A review of the Commission’s and of 
Congress’ treatment of the question of the burden of proof in justify- 
ing rates involved in investigation and suspension cases, however, al- 
though the question has now been set at rest by the Transportation Act 
of 1940, is of interest. 

Until the June 29, 1938, amendments to the Motor Carrier Act, 
there was some dispute as to the burden of justification in investigation 
and suspension cases involving proposed increased rates and fares. In 
Classification Rating On Radio Bulbs or Tubes, 2 MCC 25, which in- 
volved a proposal to increase a classification rating, Division 5 said 
(p. 27) : ‘‘The burden is on respondents to justify the suspended sched- 
ules.’” Six months later, however, in Rates Between Arizona, Califor- 
nia, New Mexico and Texas, 3 MCC 505, the entire Commission, in find- 
ing justified an upward revision in rail and truck rates for the purpose 
of inereasing revenues, said (p. 534) : ‘‘The Motor Carrier Act does not 
place upon the motor carrier the burden of proof to show that increased 
truck rates are just and reasonable.’’ This statement was criticized in 
various separate opinions in that case, but it would appear that the 
statement was meant to be taken in a literal sense to the effect that no 
specific provision of the act expressly placed the burden on the pro- 
ponent of proposed increased rates. The disagreement was more as 
to expression than as to the practical results of assuming the burden of 
proof was on one party rather than on another. Any doubt which may 
have existed as to the burden of proof in such cases was removed by 
an amendment to section 216(g¢) of the Motor Carrier Act, effective 
June 29, 1938, which specifically placed the burden of justifying a pro- 
posed inereased rate on the proponent of such rate. 

Of more interest is a review of the Commission’s treatment of the 
burden of proof in investigation and suspension cases involving the 
justification of proposed reduced rates. The first case in which a ques- 
tion as to the burden of proof in such cases arose was Rates of Lambert 
Transfer, 3 MCC 651. In that case proposed new and reduced rates 
were suspended, but the respondent entered no appearance at the hear- 
ing. Division 5 ordered the suspended items canceled, saying (p. 652) : 

“The failure of respondent to appear leaves us without a basis, other than 


the reasons for which the proposed rates were suspended, upon which to decide 
whether such rates are in violation of the act. Records and data necessary to 


33 As said in Mixed Shipment-Tonnage Reduction Rule—Oregon, 22 MCC 533, 
535, “Section 216(g) of the Motor Carrier Act, 1935, as amended June 29, 1938, 
places the burden of proof upon respondents to justify a proposed rule. That bur- 
den has not been met here as respondents have made no effort to show that the 
rates resulting from the proposed rule would be reasonable or would not create 
undue prejudice.” 

84 Mid-Western Motor Freight Tariff Bureau, Incorporated, v. Barbour Trans- 

portation Company, Inc., 22 MCC 369. 
. %5In Cotton Piece Goods in the South, 234 ICC 525, which embraced an inves- 
tigation instituted by the Commission on its own motion into the lawfulness of 
Motor common carrier rates, the Commission said (p. 537): “The burden of jus- 
tifying the lawfulness of the rates in issue rests upon respondent.” 

86 See Fares Between Bergen County, N. J., and New York, N. Y., 6 MCC 25, 34. 
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determination of questions as to whether the proposed rates are compensatory 
should be in possession of the carrier, and it is not too much to require respondents 
to produce such information. It is information they themselves would need before 
they could initiate rates in the exercise of a sound managerial discretion.” 


Since that time many other cases presenting substantially the same situ- 
ation have come before the Commission, and the same action has been 
taken in each case, regardless of whether the record definitely showed 
the proposed rates to be reductions or not.** In some eases the presiding 
examiner, despite the absence of respondent, has nevertheless proceeded 
to discuss the evidence available and has found the reductions unlawful 
on other grounds, and Division 5 has adopted his report as its own.™® 

A change in the Commission’s approach to this question, however, 
came with its decision in Consolidated Freight Company Commodities 
From Flint, Mich., 21 MCC 329. In that ease proposed reduced rates 
were suspended on request of a protestant who offered no evidence at 
the hearing in opposition to the reductions. In finding the reductions 
not shown to be unlawful, the Commission said (pp. 331-332) : 


“With respect to an increased rate, section 216(g) of the act, as amended, specifi- 
cally places upon the carrier the burden of showing that such rate is just and 
reasonable. But there is no such requirement as to reduced rates. Section 216 
requires a common carrier by motor vehicle to establish, observe, and enforce 
just and reasonable rates and forbids unjust discrimination and undue prejudice, 
and authorizes us, whenever, after hearing, we are of the opinion that a rate is or 
will be unjust or unreasonable, or unjustly discriminatory or unduly preferential 
or unduly prejudicial, to determine and prescribe the lawful rate, or the maximum 
or minimum, or the maximum and minimum rate thereafter to be observed. 

“We are unable to read into those provisions any requirement for a carrier 
affirmatively to show in an investigation and suspension proceeding in the first 
instance that a proposed reduced rate is just and reasonable, or any authority for 
us to find a proposed reduced rate to be unlawful merely because the respondent has 
not borne a supposed burden of justification. Rather the intendment of the whole 
of part II of the act seems reasonably clear that the right and duty to initiate 
rates remains with the carrier, subject, first, to our power of suspension for a limited 
period and, second, to our authority and duty to prescribe the lawful rate or the 
maximum or minimum or both, whenever, after hearing, we shall be of the opinion 
that the existing or suspended rate is unjust or unreasonable or unjustly discrimina- 
tory or unduly prejudicial. Before we may enter an order requiring the cancelation 
of a proposed reduced rate we must be able to find definitely upon the record before 
us that the proposed rate is unreasonable, unjustly discriminatory, unduly pre- 
judicial, or otherwise in violation of the act. We are not dealing with a case where 
some unlawfulness is evident upon inspection of the suspended schedule or tariff. 


87 Silk and Silk Products between Eastern Points, 3 MCC 657; Interstate 
Freight Carriers’ Conference, Inc., v. Denver-Los Angeles Trucking Co., 4 MCC 89; 
Motor Rail Co. Commodity Rates, 8 MCC 379: Salad Dressing and Vi inegar over 
Lines of H. Kemp, 8 MCC 467; Wire Cloth—York, Pa.-Suffolk, Va., 9 MCC 397 
Iron and Steel Articles and Sugar Over B & B. Transportation Company, 9 MCC 
651; Exceptions Ratings—Twin Cities-Minnesota, Wisconsin and North Dakota 
Points, 10 MCC 511; Sunset Motor Lines Rates between New Jersey, New York and 
Pennsylvania, 10 MCC 601; Meats and Packing House Pr oducts—Grand Forks-Twin 
Cities, 11 MCC 409; Commodities between Arizona-California and Colorado- W yom- 
ing, 12 MCC 429; Alcoholic Liquors between North Carolina Points and Baltimore 
and Philadelphia, 12 MCC 431; Linoleum—New Jersey, New York and Pennsyl- 
vania-Rome, Syracuse, and Utica, 17 MCC 297; Beer, Minimum Charges—Routes of 
H. C. Gough Transfer, 17 MCC 299. 

38 Lubricating Oil and i _—e 9 MCC 465; Adolph Hugen 
Commodity Rates, 13 MCC 5 
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Nor are we indicating that in an investigation proceeding (whether connected with a 
suspension of proposed rates or not), in the interest of orderly procedure and to 
give us the full information to which we are entitled, the proponents of new rates, 
reduced or increased, should not ordinarily proceed with a disclosure of the reasons 
for the change.”3® 


In a separate concurring-in-part opinion in the case, Chairman 
Eastman set forth a qualification to the rule as expressed by the ma- 
jority, which, however, was apparently implicit in the majority’s de- 
cision. Conceding that the law did not place the burden of justifying 
reduced rates on the carrier or carriers proposing them, Chairman East- 
man said there yet might be evidence to indicate the reductions unlawful 
in the absence of offsetting justification by the proponents. He illus- 
trated this thought by instancing reductions by a single or a very few 
carriers below the level of rates generally maintained in the territory 
by other motor carriers. He felt that if this were shown to be the fact 
and if the earnings appeared to be low, then in that case the Commission 
ought, having in mind the declaration of policy in section 202 of the 
act, to find the rates unlawful unless the carriers proposing the reduc- 
tions offered evidence justifying their proposal. 

That decision was used as a guide in many later cases, the Com- 
mission holding that where evidence in opposition to reduced rates is 
meagre and the reductions cannot be affirmatively shown unlawful on 
the record as made, the rates must be found not shown to be unlawful.*® 

Effective September 18, 1940, however, the Transportation Act of 
1940 changed this rule by placing the burden of justifying any change 
ina rate on the carrier seeking to make the change. Section 22(c) of 
that act amended the proviso in section 216(g) of the Motor Carrier 
Act to read: 


“At any hearing involving a change in a rate, fare, charge, or classification, or 
ina rule, regulation, or practice, the burden of proof shall be upon the carrier to 
show that the proposed changed rate, fare, charge, classification, rule, regulation, 
of practice is just and reasonable.” 


The same rule is made applicable to charges, rules, regulations or prac- 
tices of contract carriers by section 23(¢c) of the Transportation Act of 
1940. 


PREFERENCE, PREJUDICE AND DISCRIMINATION 


In a few cases rates or rules have been found to contravene the 
provisions of section 216(d) of the Motor Carrier Act, which forbids 





39 As to “orderly procedure” under this rule, see Empty Containers in W. T. L. 
and S. W. Territories, 241 ICC 385, 386-387. 

*0 Manufactured Iron and Steel Articles from Detroit, Mich., to Obio and 
Pennsylvania, 21 MCC 562; Manufactured Iron and Steel Articles, in Illinois, In- 
diana, lowa, and Pennsylvania, 21 MCC 569; Teter Transfer Company Rates on 
Commodities in Kansas and Missouri, 21 MCC 598; Thrun Truck Line, Commodi- 
ties im Minnesota and Wisconsin, 22 MCC 139; T. R. Monticue, Commodities in 
Middle Atlantic States, 22 MCC 248: Connecticut Motor Lines, Inc., Commodities 
to New York Harbor, 22 MCC 255; Paper and Paper Articles from Illinois to Iowa, 
Nebraska, and South Dakota, 22 MCC 258; Baking Powder and Canned Goods from 
Chicago to Missouri River Points in Kansas and Missouri, 22 MCC 413; Bags and 
Bagging from Twin Cities to Springfield, Ill., 23 MCC 391; Cotton Products Between 
Nashua, N. H., and New York, N. Y., 23 MCC 571. 
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motor carriers to unjustly prejudice or discriminate against any par- 
ticular person, place or description of traffic. No principles of especial 
interest have been developed in the application of this section of the 
act which had not already been evolved in the administration of part I. 

In Arrangements—Arrow Carrier Corporation and Duplan Silk 
Corporation, 4 MCC 657, attention was called to the similarity of sec- 
tions 2 and 3(1) of part I and section 216(d) of part II, Division 5 
saying (p. 677): 


“The purpose of section 216(d) is similar to that of sections 2 and 3(1), that is, 
to insure equality of rates as to all and prevent favoritism. In applying section 
216(d), weight must be accorded the precedents established by the courts and by 
us in proceedings which arose under sections 2 and 3(1).” 


In accordance with this similarity, it has been held that generally a 
competitive relationship between the one alleged to be preferred and 
the one alleged to be prejudiced must be shown, while such relationship 
is not essential to a finding of unjust discrimination ;*! that competition, 
however, may constitute the dissimilarity in circumstances and con- 
ditions as to take a difference in treatment out of the category of undue 
preference and prejudice ;* and that a carrier cannot be charged with 
prejudicing or preferring a community which it does not serve or the 
rates to or from which it does not control.* 

In eases where the issue of preference, prejudice or discrimination 
has arisen, the question has been one of fact as to whether or not any 
unfair treatment could be said to result. The cases in which the Com- 
mission has found violations of section 216(d) have involved a lease of 
property from a shipper for an exorbitant rental,*! privileges or reduced 
rates restricted to but a few points ** or available only to certain par- 
ticular shippers,* privileges the granting of which would be elective 
with the carrier, and rates designed to neutralize geographical ad- 
vantage.*” 


41 Arrangements—Arrow Carrier Corporation and Duplan Silk Corporation, 
4 MCC 657. 

42 Eggs from Manhattan, Kans., to Kansas City District, 18 MCC 671. Cf. 
caper Articles Ratings, Illinois Freight Assn. Territory to Southwest, 10 MCC 329, 


43 Less-than-Truckload Rating, Book Matches, C. F. A. Territory, 10 MCC 595, 
596-597; Sandwich Spread and Table Sauces from Chicago, Ill., to the South, 20 
MCC 83, 85. 

44 | ubricating Oil and Greases—Oklahoma-Missouri, 9 MCC 465; Paper Articles 
Ratings, Illinois Freight Assn. Territory to Southwest, 10 MCC 329; Matches from 
Perth Amboy, N. J., to Philadelphia, Pa., 18 MCC 647; Building Material from 
Alabama to Southern States, 22 MCC 171. 

45 Mid-Western Motor Freight Tariff Bureau, Inc., v. Eichbolz, 4 MCC 755, 
757; Chicago and Wisconsin Points Proportional Rates, 10 MCC 556; 17 MCC 573; 
All Freight Between Baltimore, Md., and Pittsburgh, Pa., 22 MCC 444; Consolida- 
tion Rule on Shipments at Seattle and Spokane, Wash., 22 MCC 295; Petroleum 
from Philadelphia to New York and Pennsylvania, 24 MCC 405. ; 
ma Telegraph, and Telephone Service, Oregon and Washington, 16 

47 Coffee, Roasted, from Omaba, Nebr., to Twin Cities, 22 MCC 529. 
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War-Time Transport Within Great Britain’ 


By Honorasie Cuiypve B. AITcHISON, 


I 


The present World War is a fight to the death between two irrecon- 
cilable philosophies, the conventional system of welfare economics and a 
new system, the economics of Force, which seeks unlimited dominion 
and power for the prestige of a limited class or of a coterie. The de- 
mocracies adhere to the system of welfare economics. They are com- 
pelled to resort to use of some of the technique of the system which sub- 
stitutes Force for Welfare, and threatens no peace until it sweeps the 
whole world. There is this essential difference: even in such circum- 
stances, the system of welfare economics looks to the ‘‘long run,’’ when 
the rights, liberties, and opportunities of the individual will be fully 
restored, and interferes with them as little as possible in the meantime, 
while the philosophy of Force sternly suppresses them. This basic dis- 
tinction may explain some of the visible hesitancies and apparent grop- 
ings and improvisations of democracies in modern war as being the only 
way democracies can act and be true to their philosophies. 

Certain European nations have adopted the philosophy of Nietzsche, 
who regarded war as a desirable permanent status, and peace—the 
shorter the better—as desirable only as it is a means to new wars. 
Hence preparedness for defense against such bellicose nations is forced 
on the democracies, if they have strength and will to resist destruction 
of all the economic and social rights which they regard as their highest 
duty to foster. Ours is such a democracy. We owe it to ourselves to 
understand how Great Britain, bearing the brunt of such a war to ex- 
tinction, meets such conditions. 

Total warfare mobilizes the whole people. When it takes place, the 
efforts of each individual, performing his assigned duties, are quite as es- 
sential and patriotic as if he were in immediate contact with the enemy. 
Indeed, in Great Britain, since the Battle of Britain began, every citizen 
's in contact with the enemy. Whether a man, woman, or child has a 
uniform, and what the cut of the uniform may be, has ceased to have 
importance as indicating serviceability to the State. Recent legislation 
has put every man and all property at the service of the crown. Glory 
is not alone for the sword-waver : the common danger and universal needs 


‘* * * make of every workman’s grimy bench 
a priv’ledged place in front line trench.’’ 


-__. 


1A revision of an address before the Hartford (Conn.) Traffic Club, February 
13, 1941. The study has in large part been based upon material appearing in the 
technical and secular press of Great Britain, personal correspondence, and British 
short wave broadcasts, and upon certain official documents and statements. Ex- 
isting circumstances do not permit such a degree of verification as is desirable. 
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Democracies are slow to recognize this. The British railways in the 
early stages of this War were forced to engage in a publicity campaign 
to bring home to the people the vital part of the railways in the national 
defense. The glamor of medals and uniforms makes us forget that 
granted substantially equal opposing armed forces, the relative effi. 
ciency of the planning and performance behind the lines in the produc- 
tion and transportation of munitions and of supplies, may make one force 
irresistible and the other impotent. 

In some degree and either directly or indirectly, visibly or invis- 
ibly, all means of transport, public or private, are quickly mobilized 
when war breaks out. But when a democracy mobilizes its privately 
owned transportation agencies, it looks to the preservation of that owner- 
ship and of the normal rights of passengers and shippers for the days to 
come when peace has returned, and in the meantime confines interference 
to the minimum, both in kind and duration. Of the great democracies, 
Great Britain and the United States alone have not regarded their 
transport systems, and particularly the railways, as primarily parts of 
the permanent military machine; and they are the only remaining de 
mocracies which have private ownership and operation under govern- 
mental regulation as their controlling policies. 


II 


There is a surprising wealth of material currently available for 
study of the British handling of transport during the present war, de- 
spite the barriers of censorship, but a critical appraisal now would be 
premature. Only a rough sketch is possible. There are many lessons 
in the experience by which we can profit in America, which each of us 
must draw for himself. Preliminary to an examination of the current 
experiences, it will be useful to recall some of the pre-war events and 
trends. 

Rail power was shown to be a powerful weapon by the Northern 
Armies during the American Civil War. European observers saw that 
a new weapon had been forged. The Federal Control Act of 1862 seems 
to have been the model for a similar act in Great Britain, in 1871, which 
lay dormant until the outbreak of the World War in 1914. Then im- 
mediately the British railways were taken in possession by the Crown, 
to remain there until long after the war was over. 

Two axioms were developed by the American Civil War experiences. 
The first is that railways should be left for actual operation in the hands 
of those who are trained to operate them; and direct interference by the 
military officers may be disastrous to the success of military operations. 
Obviously this calls for a form of organization which permits strategy 
to be carried out by cooperative action between the armed forces and 
services and the railway operatives. The second axiom is that the mili- 
tary railway engineering is highly a specialized branch of science: It 
requires more than the usual training of the military engineer and of 
the peace-time railway constructor or operator. It involves construction, 
demolition, and reconstruction under conditions of extreme h 
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when speed is all-important ; and it covers operation of all sorts of lines, 
under all kinds of changing conditions varying from the normal peace- 
time movement to the height of an active campaign or even battle. 

Great Britain has long been apprehensive of possible invasion. From 
1859 on Parliament has recognized that the railways were to play an 
important part in any war which affected the insular part of the United 
Kingdom. 

There was a time late in the last century when British military 
experts favored resort to a system of priorities in transportation upon 
the railways, instead of Government control. There was an understand- 
ing—later corrected—that government control was tantamount to pub- 
lie ownership and operation, which was disfavored as a policy. This 
enception resulted in the enactment of a transportation priorities act 
in 1888. Priorities in transportation and priorities in production it 
was recognized, do not necessarily coincide: often they may be in an- 
tagonism. The seriousness of the Morocco Affair of 1911, when there was 
threatened war with Germany, led to reexamination of the policies and 
the railway committees concluded in event of necessity to resort to State 
control, based on the Act of 1871, instead of trying to meet the situation 
by assignment of priorities under the act of 1888. The plan adopted 
contemplated the creation of a committee of railway high executive 
officers who should assume operating direction when the railways were 
taken over, with an appropriate consultative body intermediate between 
the Government authorities and the railways. So in 1912 the author- 
ities began working out such a plan. Eventually complete mobilization 
plans were worked out and given in confidence to the general managers, 
contemplating the assumption of Crown control, and of operation by 
a Railway Executive Committee only nominally headed by the Presi- 
dent of the Board of Trade. Thus the railway managers were enabled 
to bring to the military forces all their skill and experience, and could 
prevent unworkable military plans from being given final sanction. 
This was the plan adopted when control was taken within an hour after 
the war broke out in 1914, and it was continued for seven years. 

The First World War proceeded along the lines indicated: there 
were lines to be operated in the home sector, for the transportation of 
military personnel and material; and a large expeditionary force and 
much equipment had to be provided for operation of the military rail- 
ways in France, and to aid the Allies. The railways were finally given 
an honorable discharge, in August 1921. 

A comprehensive measure for reorganization of control of the rail- 
ways was enacted in 1921. A Ministry of Transport had been set up 
in 1919, and speedily this office became a storm center. It has con- 
tinued to be a storm center, with intervals of calm, as minister after min- 
ister—ten ministers in thirteen years—have paraded through the office, 
each with a service of but a few months before he is promoted or drop- 
ped. Parliamentary secretaries have trooped through with about the 
same rapidity. The permanent staff has continued. The failure of 
the Ministry to implement the policies to which it has given public as- 
sent has occasioned serious criticism, and even has been the basis for im- 
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pugning the good faith of the government. Obviously such conditions 
would tend to bring about what we call bureaucracy in an aggravated 
form. 

The 1921 act set up a Railway Rates Tribunal, which was expected 
to develop a scientific rate scale, fair to the traders and on a level which 
would yield annually a fair or ‘‘standard return’’ to the railways. A 
standard scale, calculated to yield such a return, was put in operation 
on the Appointed Day in 1928,—and a rather complex system it was— 
but the fair return has never been realized in any year, for reasons 
which were similar to those likewise prevailing in the United States, 
and the scale has met the fate of many in this country which were de- 
vised on the theory that the rails were possessors of a virtual monopoly. 

In the 1921 act, a great feature was that which brought about within 
about two years the compulsory grouping of the 27 principal railways 
and nearly 100 smaller lines into four new systems. Some jointly owned 
lines, rapid transit systems around London and Liverpool, and ‘“‘light 
railways’’ were not included in the consolidation. 

As it was also in the United States, the highway transport system in 
Great Britain was still so undeveloped in 1921 that it was not considered 
worth while to devise a regulatory scheme for its control. But there- 
after competition between the roads and rails developed rapidly in both 
countries. It is said that discharged veterans with former army trucks 
began the rate-cutting which made the ‘‘standard scale’’ obsolete before 
it went into effect. The British railways long sought the right to ‘‘go 
upon the road’’ and meet the growing highway competition, and finally, 
in 1928, they obtained ‘‘road powers’’ from Parliament. They used 
these powers extensively, by extension of the radius of their existing 
motorized pick-up and delivery service, and by the acquisition of the 
plants and good will of local hauliers; they substituted road haulage for 
longer hauls by rail; and, in case of highway "bus or motor coach lines, 
generally took a 50 percent interest in going lines, where obtainable. 
Later they obtained similar air rights, and entered upon a policy of en- 
couragement and development of air services in connection with their 
lines, generally with traffic overseas. 

The four rail systems set up have since been augmented by the cre- 
ation of the London Passenger Transport Board, a public body with State 
appointed trustees. In it are pooled the passenger transport services of 
carriers of all classes in Metropolitan London, including the tubes which 
have figured so largely as air raid shelters during the present Battle of 
Britain. The four railway systems were assigned different areas, but so 
overlapped that the important industrial centers were served by com- 
peting railway carriers. A large amount of the Southern system, in- 
cluding a network of electrified suburban lines, lies between London and 
the English Channel. Naturally the Southern lines have suffered in the 
recent bombardments. Someone has said the lines of the Southern 
system are so thick that a bomb could scarcely be dropped at random 
without hitting one of them. ; 

Competition with the highways forced the four railway systems m 
1932 to 1935 to procure authority to pool all their competitive traffic. 
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Competition by the rail carriers with each other substantially ceased. 
It cannot be said that their general financial condition was improved fol- 
lowing this step, and Parliament by acts in 1929 and 1935 undertook 
a system of guaranties to assist them to raise funds for development. 

Meantime the motor carriers began to come under licensing and 
service regulation. Regulation of rates is yet only indirect. The Road 
Traffic Act of 1930 set up a licensing system, under decentralized district 
(or ‘‘area’’) commissions, which endeavored to control road haulage 
for hire to a certain extent by means of the licenses which they could 
grant or withhold, with an appeal to the Minister of Transport. By the 
Road and Rail Traffic Act of 1933 Parliament for the first time undertook 
to deal with both road and rail in one act. Coordination of service and 
the avoidance of waste were the central motives of this act. Subject to 
minor exceptions, the transport of goods of all sorts upon the roads was 
to be licensed by classes, and many of the conditions imposed or powers 
granted find echoes in our Motor Carrier Act of 1935. An Appeal 
Tribunal was set up, and the Minister was relieved of such duties. The 
principle applied was that in the case of public or limited carriers, 
particularly, licenses should be granted or withheld primarily with 
regard to the interests of the general public, including both persons 
requiring and persons providing transport facilities. 

The right to protest was seized upon by the railways, and a huge 
volume of litigation over the license grants and renewals has continued, 
down to the present War. As we will presently see, after several years of 
continued competitive warfare, the basis for a working arrangement be- 
tween the road and rail interests was agreed upon shortly before the war 
began, but war conditions soon shelved the compromise. In the long 
run, and in normal times, stabilization of the motor industry seemed 
capable of attainment, which would be reached by a process of the sur- 
vival of the efficient, law-abiding, and safe-and-sane operators, and the 
forecing-out of all others. 

Two other forms of transport, in addition to air transport, are of 
great importance in Great Britain. The island possesses a wealth of 
inland waterways and canals, which penetrate deep into the interior. 
Many of the canals have come under railway ownership. The railways 
have worked out a pooling arrangement for competitive traffic with the 
important canal systems. The coastwise (including ‘cross channels) 
shipping is the fourth of the great services. Here, again, we find much 
railway ownership. The export shipping by large ocean vessels is tre- 
mendous, but we are not to consider it here, save as it is served by the 
other forms of transport mentioned. 

_ This picture shows a transportation system and set of public rela- 
tions which is much like our own. From a transportation standpoint, 
England, Wales, and Scotland have often been compared with New 
England, although the inland waterways of New England do not have 
the same relative importance. Regulation of all forms of transport was 
about at the same stage in Great Britain and the United States when 
the World War II broke out. Competition between road and rail was 
in the Kilkenney Cat stage. Railway labor was restive, and threatened 
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a general strike unless its demands as to wages were met. The rate 
structure was unsettled for reasons already developed, and there was 
much disputation as to the principles which ought to govern in the fix. 
ation of rates. 

The railways on November 23, 1938, launched their ‘‘ Square Deal” 
campaign in a blare and fanfare of publicity of every description. In 
short, they asked that all rate-making restrictions be lifted, ‘‘exactly” 
as they were on ‘‘other forms of transport.’’ When equality was thus 
attained, they professed to be willing to stand whatever form of regula- 
tion was equally applied to their competitors. They justified this course 
on the ground that the Government, after ‘‘accepting in principle’’ the 
recommendations of the Transport Advisory Council set up under the 
1921 act that out-moded restrictions on the railways should be removed, 
had made no move in Parliament to bring this about. Certainly the 
‘‘Square Deal” campaign was launched at a peculiar time—just two 
days before the Government released the last of the naval and army 
reservists who had been called to the colors. The ‘‘Square Deal’’ cam- 
paign manifestly was planned beforehand in much detail, and the pub- 
licity barrage was carefully arranged. This must have been going on 
while Chamberlain was flying to see Hitler at Berchtesgaden and Mun- 
ich, and within sight of the people of London then digging trenches in the 
public squares and fitting gas masks, and at the very time the army and 
navy were calling up their reserves and feverishly preparing for an 
anticipated hostile attack, which only ‘‘appeasement’’ averted for the 
time. 

It would be most interesting to trace the history of the ‘‘Square 
Deal’’ campaign : there were official reports, succeeded by voluntary con- 
ferences, and finally agreements for a modus vivendi between the rail 
and road interests, which needed to be ratified by Parliament. These 
agreements related to certain principles and a proposed form of or- 
ganization for enforcing them, when sanctioned by Parliament. Rates 
were to be equalized, and based on the value of the service to the public, 
after conference between the respective transport interests and the 
shipping public, and were to be confirmed by a public tribunal which 
was to be set up as a successor to the Railway Rates Tribunal. The rail 
classification was to be simplified by a reduction of the sixty-six classes to 
six or eight, and was to become a road-rail classification. Road carriers 
who failed to come into line with their charges would run the risk of 
losing their licenses to use the roads. No progress had been made in 
getting such a bill into Parliament when the War came. But without 
waiting for legislation the road and rail interests had commenced con- 
ferences in an attempt to reach agreement on details of rates, and the 
railways had halted their campaign against issuance of road haulage 
licenses. These conferences seem to have been continued on a limited scale 
from time to time during the War. But when the War broke out and 
the railways were taken under government control, the ‘‘Square Deal” 
campaign and the Road-Rail agreement and organization ceased to have 
any practical force. Similarly the railway wage controversies were 
settled and the threatened strike was averted, after the war commenced, 
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first by an award by the National Tribunal, and second, as to further 
demands made, by a settlement reached with the Railway Executive 
Committee. 


Iit 


Great Britain had plenty of warning before September 3, 1939, to 
prepare against unknowable but serious eventualities. The Rome 10- 
year peace treaty between Italy, France, Germany, and Great Britain 
was signed July 15, 1933. From August, 1934, when Hitler became 
Leader and Chancellor, and the Italian invasion of Ethopia in the fall 
of 1935, when the impotence of the League of Nations was clearly 
shown, Great Britain recognized she was not ready. The German army 
occupied and fortified the demilitarized Rhineland; then the Civil war 
in Spain developed into a dress rehearsal of the Russian, German, and 
Italian military forces. In April, 1937, Great Britain floated the first 
of a series of loans for armament purposes, to be spent in five years. 
The hints, evidently, by this time were taken seriously. Four months 
later the Japanese-Chinese war began. Italy quit the League of Nations; 
and Hitler outlined his foreign aims, including restoration of the former 
colonies, and greater rights for the extra-territorial Germans. Then 
followed successively the Nazification and Anschluss of Austria, the 
Sudeten crisis, the Munich agreement, the Nazi occupation of Czecho- 
Slovakia, the Nazi occupation of Memel, the passing of dictatorial powers 
to the French Premier, the Italian occupation of Albania and its an- 
nexation; the Polish invasion, and, September 3, 1939, the declaration 
of War between Germany and England and France. During the whole 
of this time the air was charged with the menacing tension of an on- 
coming tornado. Whether the British and French statesmen and military 
experts adequately comprehended the situation and prepared as well as 
they should must be left for history. One set of circumstances may throw 
light on whether preparation was proceeding along far-seeing lines. On 
March 7, 1938, the House of Commons voted confidence in the Chamber- 
lain Government’s armament and foreign policies. Five days later, 
Hitler entered Austria and proclaimed its unity with the German 
Reich. Two days thereafter Mr. Chamberlain told the House that the 
British rearmament plan would be completely reviewed in the light of 
events in Austria. 

But as far as transport was concerned, we have the comforting 
statement of the Minister of Transport, July 2, 1939, that ‘‘elaborate 
and comprehensive measures have been planned for the control and 
protection of the railway system in case of war.’’ There must have 
been much careful advance planning of details: the promptness and 
sureness of performance of the unusual problems of mobilization of 
troops and evacuation of civilians is proof sufficient. 

The crisis of October, 1938, set the people of London digging trench- 
es and fitting gas masks, as has been stated. But even then, we may 
judge, the British railways were ready. In collaboration with them 
the Government had prepared draft legislation—which the passing 
of the crisis made it not necessary to introduce—mobilization plans 
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and time tables were ready, and plans for evacuation of the metro- 
politan area of a large part of its population were ready to put into 
execution. The railways provided for emergency operating headquar- 
ters outside of London, if necessary, and protected quarters for staff 
members most vitally concerned with train movements. The closest 
of cooperative contact was maintained hourly with the Ministry of 
Transport and Government departments as to the details of planning 
for eventualities should the need arise. For example: months before 
the outbreak of the war, the railways had devised extensive air and 
gas raid precaution schemes, and had instructed their trainmen, altered 
their signalling plants to conform to requirements of operation during 
blackouts, and even had provided protective clothing for trainmen and 
gas decontamination plants at strategic points. 

The months which followed the crisis in October, 1938, apparently 
were well employed in development of technical plans of the character 
mentioned. When the crash came, eleven months later, the transpor- 
tation defense program seems to have been ready. But, except by recog- 
nition of our own lethargy, it is difficult to explain how a period of such 
grave national peril could have been regarded as a suitable or even per- 
missible time to bring to a head the long-standing row between the road 
and rail interests, or for the railway employees to prosecute a wage 
controversy to the brink of a general strike literally on the eve of a 
declaration of war.” 

As the war clouds darkened, the Emergency Powers (Defence) Act, 
1939, was pushed through Parliament, and received Royal Assent on 
August 24, 1939. An exhaustive code of ‘‘Defence (General) Regu- 
lations, 1939” was ready for issue when war was declared. Obviously 
much care had been spent upon this document. By Regulation 55 the 
Minister of Transport was empowered by order to provide for the con- 
trol of rates. Regulation 69 provided that the Minister might take con- 
trol of such railway undertakings as may be specified in his order, and 
require that any property held by the railways for the purposes of their 
undertakings should be placed at his disposal, in accordance with di- 
rections given by him or on his behalf; and that the undertakings should 
be carried on in accordance with any directions which might be so given 
while the order is in force. The Defence Regulations also covered con- 
trol of traffic on highways, the modification of laws relating to high- 
way vehicles and drivers, the control of traffic at ports, and the con- 
gestion of traffic at ports and on the railways. General control of navi- 
gation by ships and aircraft was provided—and of course, many other 
subjects were covered which are more or less relevant to the operation 
of transport agencies. 

During the ‘‘days of uneasy peace’’ before the war broke out, the 
Government Priority Organization was created. Its head was a cabinet 
Ministerial Priority Committee which was aided by six priority sub- 


2 For a clear, but caustic summarization of the supposed defects in planning 
and administration of the entire organization of British transport in war, see Bulle 


? —” of os Vigilance-for-Victory Group, abstracted in Modern Transport, Feb. 
, 1941, p. 3. 
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committees, which deal respectively with man-power, production, mate- 
rials, labor, transport, and works and buildings. The cabinet committee 
lays down general priority directions and is the final appeal tribunal on 
decisions of the priority sub-committees. The interested Government 
departments are all represented on the sub-committees, and usually the 
Chairmen of the sub-committees are the Parliamentary secretaries of the 
ministers most closely concerned in the subjects handled. The members 
of the committee keep in touch with the various forms of transport. 
Effect is given to their decisions through the departmental heads of the 
Ministry of Transport which deal with railways, road transport, ports, 
and canals, and these latter officers maintain contact with the Railway 
Executive Committee, the Regional Transport Commissioners, the Port 
Emergency Committees, and the canal undertakings. The plan also set 
up a central priority department, responsible for allocation of manufac- 
turing capacity between the departments, and without whose consent no 
priority certificate might be issued. 

On September 1, 1939, two days before the formal declaration of 
war, the Minister of Transport issued an order taking control of the 
undertakings of the four major railway companies and of the London 
Passenger Transport Board, and also of certain joint properties and light 
railways. Reduced to a single track basis, these properties aggregated 
about 51,000 miles, or 97 percent of the total in Great Britain. The 
highway operations, docks, steamers, hotels, and other ‘‘undertakings’’ 
of these railways all came under government control. 

For the purpose of administration of the order, the Minister of 
Transport appointed a committee made up of general managers and 
representatives of the five major systems, to act as the Railway Executive 
Committee. The Minister also requisitioned for control a large num- 
ber of privately owned freight cars. While the Railway Executive Com- 
mittee is in point of law the agent of the Minister of Transport, in point 
of fact, it is claimed its members generally function quite independently 
in matters of ordinary operating routine. 

No motor carriers as such were taken under Crown possession and 
control at the outset of the war. The Minister created a central coordi- 
nating Road Transport (Defence) Advisory Committee, composed of 
four leaders in the motor transportation industry, a representative of 
the railway owned motor system, and a representation of labor. Acting 
under an earlier suggestion of the Government, in 1938, the highway 
freight haulers by motor truck had already organized into groups, with 
their own group organizers and sub-district managers. A pool which 
Was organized on a large scale, almost at once when war came, was the 
Meat Transport Pool. Its operations down to the present time in liaison 
with the Ministry of Food, have been highly successful. The intent of 
these grouping and pooling schemes was that the Government could se- 
cure the best use of the highways and ration the available motor fuel 
to best advantage by dealing with these groups. Before the war there 
were nearly 500,000 motor vehicles, with 220,000 operators. As early as 
the end of May, 1939, over 316,000 vehicles had been grouped into 
about 7,000 districts, and this represented about two thirds of the ve- 
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hicles to which the scheme applied. As in the United States, there are 
many licensed operators for hire who own a very limited amount of 
equipment. About 150,000 ‘‘A’’ and ‘‘B’’ vehicle licenses were divided 
among some 60,000 owners. A survey of the human and material re- 
sources of the 15,000 garages throughout the country had been made 
by the retail motor industry, but there was complaint that the equally 
important services of the filling stations, and of repair and servicing 
stations, had apparently not been fitted into the scheme for earmarking 
and grouping vehicles. 

The grouping scheme was put into operation promptly. The Minis- 
ter of Transport thereupon removed many of the license restrictions on 
earriers for hire, and thereby made it possible for owners of trucks to 
whom licenses had been issued as general or restricted hauliers (A or B 
licenses) to be used for general haulage if necessary, and he relaxed the 
prohibitions against the use of private vehicles (C licenses) for hire. 
Some very broad hints were thrown out that owners of ungrouped ve- 
hicles would be placed at a disadvantage in respect to procuring fuel 
for operation of their vehicles, and could not expect the same consider- 
ation as those whose vehicles formed part of the emergency organization. 
The Regional Transport Commissioners encouraged the formation of 
pools of motor carriers, particularly at the ports, and the marked ten- 
dency was for a stabilization of rates on a higher basis. Under this pool- 
ing plan, the shipper who requires trucking first tries to make ordinary 
commercial arrangements with a trucker, or if he has vehicles included 
in a highway transport group, he may get help from the group organ- 
izer. If he fails to get such help, he asks the representative of the Min- 
istry’s organization for space. What he will be given depends upon 
the national importance of the work he is doing, and upon general con- 
ditions and the availability of other means of transport. The Regional 
and group transport officers are attaches of the area Traffic Commis- 
sioners, and are assisted by regional or district advisory committees of 
the motor industry. Normally these officers are not directly controlled 
by the Minister of Transport, but in this war they have become his 
agents. In short, the pools have made quasi-monopolies, rather irreg- 
ularly regulated, out of the tens of thousands of independent, small oper- 
ators. 

The highway transport industry and the Minister rather early 
agreed on a scale of payments to be made by the Government, according 
to net weight, as to highway vehicles obtained by requisition or ear- 
marking agreements for defense purposes. Apparently the important 
assumption of direct Government control, announced in January, 1941, 
will considerably alter this plan. Up to the end of January, 1941, ac- 
cording to the Minister of Transport, 60,000 vehicles were taken from 
industry for war purposes—and the military mind ‘‘ was clever enough 
to take the best vehicles.’’ 

Rationing of petrol became effective September 23, 1939, under 
direction of the Minister of Mines. The power to regulate the distribu- 
tion of gasoline and fuel oil gives the Government very complete control 
over the operations of motor vehicles. 
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The provisions of law as to the hours of service of drivers of motor 
vehicles were relaxed as to vehicles while used for hauling materials and 
supplies for the purposes of Government defense. There has been a 
marked absence of new and replacement vehicles, and a considerable 
shortage of repair parts. The rationing of petrol immediately resulted 
in considerable curtailment of road service, both of goods and passengers. 
Not alone was petrol limited, but the use of ‘‘dopes’’ such as paraffin was 
forbidden under the customs regulations. An indirect effect of all these 
restrictive influences has been a marked increase in the ratio of load to 
vehicle capacity. For these and other reasons the motor operators, it 
is currently said, have been neglecting long-distance in favor of short 
haul traffic. 

In order to maintain continuous contact and facilitate discussion be- 
tween the Minister of Transport and the road haulage industry, the 
Minister on August 7, 1940, organized a Road Haulage Consultative 
Committee made up of representatives of both common and contract 
carriers, with an official Chairman and Secretary. This organization has 
largely superseded the Road Transport (Defence) Advisory Committee 
created in 1938. 

At each of the principal ports the Minister set up a Port Emergency 
Committee, with wide powers to prevent congestion of traffic by the 
imposition of penalties and by the physical removal of goods from cars 
to places of storage. Each committee was made up of representatives 
of the port authority, the shippers, labor, and the transport agencies 
serving the ports. The ‘‘terminal committees’’ at the ports and im- 
portant railway centers in United States, during 1918-1922, come to 
mind as somewhat similar bodies. 

The stoppage of the great volume of coal export business resulted 
in the accumulation of great numbers of ‘‘no order’’ loads, and this 
foreed a general tightening-up of the demurrage regulations. Indeed, 
one contemporary journal indicates that violation of the unloading 
regulations is now ‘‘a penal offence’’. This is because the demurrage 
regulations now in effect are published as defence orders, for the viola- 
tion of which severe penalties are inflicted. 

The continuance of severe congestions at the ports has subjected 
the administration to severe criticism. Evidently the result has been a 
greater degree of concentration of authority at the ports affected. 

The effect of the taking of the railways under Government control 
was to suspend the provisions of the Act of 1921 and of the London 
Passenger Transport Act as to standard compensation of the railways, 
and, except as far as might be desired by the Minister, to suspend the 
tate making functions of the Railway Rates Tribunal. However, the 
; members of the Railway Rates Tribunal have functioned in an advisory 
tapacity or as a ‘‘ Consultative Committee’’ to the Minister. 

The compensation to be paid for the use of the railways should they 
be taken over for governmental control had been under discussion for @ 
considerable period of time. Negotiations were begun by a request of 
the Government, toward the end of 1937, that the railway companies 
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outline their proposal as to financial arrangements. War was not then 
anticipated. The railways submitted their views in May, 1938, and the 
Government submitted its proposal in July, 1939—rather unhurriedly 
all around, it would seem. From then on the negotiations progressed, 
with give and take until the adjustment outlined herein was reached, 
early in February, 1940, between the Ministry of Transport and the rail- 
ways and London Passenger Transport Board. The railways were 
guaranteed a minimum net return on their net revenue, averaged for 
1935 to 1937, inclusive, and the London Board a minimum based on its 
net revenue for the preceding fiscal year. All revenues were to be 
pooled: after payment of the guaranteed net revenues, any balance in 
the pool up to approximately 3,500,000 pounds was to be prorated among 
the railways and Board in the same proportions. Any excess net revenue 
above 43,500,000 pounds up to 56,000,000 pounds was to be shared by the 
Government and the controlled lines, up to the basis of their individual 
standard returns. Any net revenue thereafter would be paid to the 
Exchequer. Three interesting features were, first, for the standardiza- 
tion of maintenance charges; second, for treating the cost of restoring 
war damage up to maximum of 10,000,000 pounds per annum, as 4 
revenue expenditure; third, for the adjustment of rates, fares, and 
charges to meet variations in working costs and other war conditions. 

These financial arrangements seem to have been regarded by the 
market and many outside as favorable to the companies. Railway 
shares had been depreciated, and announcement of the adjustment was 
accompanied by a sharp recovery in prices. The London ‘‘ Economist” 
said ‘‘It is impossible not to conclude that the railways have been treated 
too generously.’’ It added: ‘‘And it is deplorable that no protection 
seems to be interposed between the public interest in cheap transport 
and the railways’ desire to earn a Standard Revenue which is no longer 
of more than historical significance.’’ A recent ‘‘Britain Speaks” 
broadcast indicated that the last year has been considerably more profit- 
able for the railways than the preceding year. The rival road and canal 
interests immediately criticized the arrangement as calculated to transfer 
traffic from them to the rails, particularly as the Railway Executive 
Committee was just what its name implied in composition. Their bread 
and butter, they felt, was taken from them and given to their rivals, 
and after the War the new channels of traffic would persist, much to 
their detriment. There is some rather persuasive evidence that the 
individual roads are still strongly competitive, and that coordination 
far from accomplished, even between the rail and road departments of 
the same railways. 

At this distance, it seems clear that the Government’s theory in the 
beginning was that main reliance should be placed upon the railway’, 
and that less importance was attached to the preservation of the other 
agencies of transport. The capacity of the railways seemed ample, and 
the needs of mechanized warfare severely taxed the limited amount— 
constantly becoming more essential—for motor fuel. There was acuté 
need for the transfer of motor vehicles from private to military usé® 
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What was overlooked was the mobility of the motor vehicle, and what 
could not be foreseen with certainty were the devastating effects of the 
air warfare, directed largely at the railway lines, equipment, and struc- 
tures, and the effects of black-outs and depletion of personnel, coincident 
with a greatly increased demand for transportation service. It seems 
wfortunate that before and since the outbreak of the war, greater use 
was not made of the plants of the other agencies of transport, and the 
experience of their operators. 

Late in January, 1941, this seems to have become so accepted by the 
Ministry of Transport that it was announced that the Government would 
eater upon a large scheme of Government operation of motor vehicles, 
primarily for the haulage of government traffic, but incidentally (e.g., 
for return loading) for commercial tonnage. The running and main- 
tenance of the motor vehicles will continue in their owners, but under the 
direction and control of an official organization, partly staffed by civil 
oficers and employees of the government, and partly by experts from 
the industry. It was stated that recent events had shown it to be 
desirable to be able to give full effect to desired priorities and to shift 
traffic from place to place, suddenly if needs be. The desire for Govern- 
ment control came from the Road Haulage Consultative Committee, the 
Ministry of Transport stated. 

It is expected that the government will be able to secure return 
loads without either unfairly competing with the commercial motor 
operator, or unduly prejudicing the post-war position of the industry. 

Such control implies compensation by the government. While no 
basis for settlement has been reached, at last accounts, it is indicated 
that vehicles run permanently would be paid for on the basis of the 
revenue of the haulier in a standard year in relation to the payload of 
the vehicle. 

This plan, it should be borne in mind, is not to be confused with the 
large-scale commandeering of commercial vehicles for war purposes. 

As has been stated, Great Britain has a considerable canal system. 
Before the war began, a Canals Advisory Committee was created, which 
moved strongly for some form of government undertaking to insure use 
of these waterways. The problem of the canals remains unsolved. 
Other than a subsidy of the tolls to canal operators, no government 
relief or guarantee has been given to this branch of the industry. The 
canal interests therefore claim that their plants are disused, and are 
falling into decay, while their operating staffs have been attracted to 
the military forces, or to the more lucrative munitions industries. 

The preparation made for the evacuation of children and priority 
classes, such as blind persons, inmates of hospitals, and the like, was on 
4much more extensive scale than proved to be necessary. Preparations 
were made for the movement of some 3,000,000 persons, or more than 
twice the number actually transferred. All forms of transport were 
‘oordinated in the movement. Not a single mishap occurred during the 
movement, and some of the important carriers reported that their regular 
“rvices were not interrupted. 
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A graphic picture of the task of the British railways in the early 
days of the war is given by the London Times. It is to be recalled that 
in comparison with the conditions after the French collapse, the early 
months of the war, as said by Mr. Bevin, were hardly more than a mere 
intensive mobilization. 


When war was declared the railways were in the middle of the civilian evac- 
uation. During the four days devoted to this work, in less than 36 working hours, 
1,500 special trains were run from London alone; 1,300,000 children, mothers, blind 
people, cripples, and hospital patients were transferred to their new homes. The 
evacuation was hardly completed before it became necessary to transfer the whole 
of our Expeditionary Force to France. Night and day for a fortnight the programme 
worked like a clock, and thousands of wagon loads of men, equipment, am- 
munition, stores, foodstuffs, and fuel were transported so quietly that few of the 
general public had any idea of it. Meanwhile, the railways had to deal with the vast 
private evacuation from danger areas of people who had no essential duties there, 
and with the mobilization and transfer from point to point of military and naval 
personnel. Art treasures were removed from the National Gallery, the British 
Museum, the Tate Gallery, and Westminster Abbey—and records from the banks 
and insurance companies were conveyed to vaults of ancient houses and other hid- 
ing places in the country. Even meat and butter had their place in the evacuation, 
and were transported in 40 special trains. They were foliowed by trains carrying 
4,000 tons of tea. * * * 

The black-out has seriously interfered with the working of freight traffic. * * * 
It is estimated that during the hours of darkness the amount of work done in the 
goods yards is reduced by a third, and trains which cannot run at night have to 
be fitted in in the day. At one goods yard which under black-out conditions was 
able to deal with 750 wagons a night an improved system of lighting was temporarily 
brought into use. The output jumped to 960 wagons a night, until the authorities 
stepped in and declared that there was too much light. 

Yet there has been a great increase in freight traffic. The tonnage carried 
has increased by 30 percent; fortunately the new traffic is of a heavy character, and 
gives better loading per wagon. The London, Midland and Scottish in the first six 
weeks of the war ran 32,000,000 wagon miles more than in the corresponding period 
of last year, an increase of 21.4 percent, and had to provide 647,000 more loaded 
wagon journeys, while there was a corresponding increase in haulage of empty 
wagons. New streams of traffic have emerged, and existing streams have become 
rivers. The convoy system has made many difficulties for traffic organizers. 
Wagons have had to be diverted from one port to another, in some cases along 
lines not designed to deal with traffic on the scale required. g 

* * * The railways were compelled to adopt a policy of heavier and slower trains. 
For this there were three main reasons—there was a rapid growth of freight traffic 
and its importance claimed priority. Consequently a drastic reduction in passenger 
train mileage became necessary. There was no corresponding reduction in the num- 
ber of passengers who had to be carried, and it was therefore necessary to increase 
the weight and carrying capacity of trains to their utmost limit. Trains which 
normally run with a load of 400 to 450 tons behind the engine had to be increased 
in weight to 600 or even 700 tons, and a heavy reduction of speed was inevitable. 
At the same time it was vital to make the utmost possible use of the capacity of 
the line. An express train running at a high speed takes up an undue share of this 
capacity. Here again a reduction of speeds was a condition of efficiency. 

* * * With the advent of war the railways realized that they must be prepared 
to content themselves with a lower standard of maintenance, and high speed, 
which causes more wear and tear, had to be sacrificed. The managements had 
first to consider the reduction in railway staffs—they have already lost approxr 
mately 30,000 men to the armed forces. An even more serious matter was the sup 
ply of materials. The Baltic countries are the main source of the timber {or 
railway sleepers. The supply from these sources was bound to shrink * * *. 
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After ten weeks of intense activity, conditions ‘‘settled down’’ (so 
the Times hoped) to what might be regarded as ‘‘ wartime normal’’, and 
various restrictions were lightened. A personal communication from an 
unusually well informed correspondent indicates that up to the begin- 
ning of the Battle of Britain the passenger schedules were maintained 
on as high an average of promptness as in peace time, and that the track 
maintenance program was well in hand. 

The British railways were also called on to prepare to make a sub- 
stantial contribution of equipment for use by the B. E. F. in France. 
During the first World War this contribution was very large. The 
Ministry of Supply placed orders for the construction of 240 locomotives 
and 10,000 covered freight wagons of 20 tons capacity, but the French 
collapse must have come too quickly for many of these to be delivered 
across the English Channel. We do not know here now to what extent 
the existing British equipment may have been transported across the 
Channel to France, and was either destroyed or abandoned when the 
collapse of France took place. A considerable number of motor vehicles 
were taken to France, and had to be abandoned there. 

The railways have suffered severely by losing skilled employees to 
the armed forces and for other war work and transport. The four rail- 
ways and the London Transport System lost 50,000 employees to the 
armed forces and 8,000 skilled workers for other war work, such as the 
manufacture of munitions. In addition, 100,000 railway men volun- 
teered for service in the Home Guard. These figures are as of the last 
of August, 1940. 

To a striking extent women have taken the place of men who were 
released for other services. Evidently it has gone much farther in the 
last year than in the first World War. The demand for the service of 
women has progressively increased. The technical press speak in high 
terms of the manner in which the women pressed into the service of 
tramway lines and railways, in particular, have performed their tasks. 

In February 1940, the Minister of Transport requested the Trans- 
port Advisory Council to make an independent review of the distribution 
of traffic which was being made by the different forms of transport. The 
recommendations of the Council made at the end of May favored the 
systematic division of traffic as increasing the efficiency of the internal 
transport system during the war, which normally would be effected by 
voluntary allocation of traffic by the mutual agreement of the branches 
of the industry. It was proposed to set up a small central committee of 
representatives of the different forms of transport and of the Ministries 
of Transport and Shipping, with an independent Chairman. This com- 
mittee, after consultation with trading and labor interests should advise 
the Minister as to the general principles on which traffic should be dis- 
tributed and plan the best use of transport and allocation of traffic in 
advance of the occurrence of a serious emergency. To carry this out, the 
Council recommended the setting up, in addition to the central commit- 


tee, of necessary regional committees and sub-committees on a similar 
is. 
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The Minister, six weeks later, rejected the proposal, under the exist- 
ing circumstances, because the considerable change involved would in. 
volve the setting up of elaborate machinery, which could not become ef.- 
fective for sometime. He felt that if a report to the Council were to be 
adopted, it would probably be necessary to go much further. 

As pointed out by the Minister, powers already existed for the 
allocation of traffic during war-time conditions. The governmental con- 
trol of the railways made railway traffic subject to direction, and con- 
trol of the operating road transport could be exercised as far as necessary 
to meet any particular emergency. Port Emergency Committees would 
have special powers over the direction of traffic from the ports in the 
event of a major diversion of shipping. By politely putting this report 
in the pigeon hole the Government decided against large scale compre 
hensive planning and in favor of a continuance of improvisation. It 
may be mentioned that recent advices are to the effect that the division 
of authority at the ports between the three ministries of Shipping, Sup- 
plies, and Transport, is now subject to criticism, and the creation of a 
single governing port authority is being urged, in the interest of the 
avoidance of efforts at cross purposes. 

During the war there have been two general increases in railway 
passenger and freight rates. A 10 percent increase was made effective 
May 1, 1940, and on December 1, a further increase in railway passenger 
fares and freight rates of 6 percent of the current scale became effective, 
with certain exceptions as to passenger transport. In fact many special 
passenger fares are offered at rates below the standard. These increases 
were made by authority of the Minister of Transport, on the recom- 
mendation of his agent, the Railway Executive Committee, pursuant to 
the arrangement by the Government and the railways and the London 
Passenger Transport Board that it would consider quarterly what meas- 
ures might be necessary to maintain the earnings of the railway group, 
as necessitated by wartime conditions. Apparently ‘‘agreed charges” 
were not increased during the periods covered by the original agree- 
ments. The rate increase made in May was accompanied by a wage 
increase. 

These increases were made with sharp criticism. The arrangement 
made by the Government contemplated a pooling of the net income of 
the lines, and payment therefrom, first of a minimum return to the rail- 
ways which was guaranteed, and a sharing in the pool of net income 
between the railways and the Government up to a certain point, and 
that the Government should take all revenue above the stated maximum. 
Inadequate attention, it was said pointedly by critics in Parliament and 
elsewhere, had been given to the broad economic consequences of rate 
increases at a time when the normal economic tendency would be for 
spiraling of commodity prices, which the Government was generally at- 
tempting to keep down. 

The withdrawal of the British forces from France after Dunkerque 
was soon followed by the transference of the Battle of France to the 
Battle of Britain. The blitzkreig naturally aimed at the demolition of 
railway lines, and especially railway junctions, stations, and shops, and 
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the railways in common with others suffered very materially from the 
indiscriminate bombing. As to the details of this damage, of course, 
censorship prevents accurate information from being obtainable now. 
We do know something of the difficulties of operation during air raids. 
Train service continues during air raids: during daylight ‘‘alerts’’, 
passenger trains and what are termed ‘‘braked goods trains’’ are restrict- 
ed to a speed limit of 25 miles per hour; during blackout alerts, the 
maximum speed for all trains is 15 miles per hour. Repair work is 
carried on constantly, day and night, regardless of air raids. In the 
case of motor vehicles, including passenger vehicles, although the original 
defense regulations required a stoppage during an air raid, apparently 
the discretion of the operator of the vehicle now determines whether he 
shall proceed or stop during air raids. 

This sketch would not be complete without calling attention to the 
manner in which the staff and line engaged in transport undertakings 
have carried on, even in the midst of violence such as the world has 
never known. The British people take pride in the heroic and efficient 
manner in which the men and women have moved the trains, trams, 
lorries, and water craft during this period, and their calmness and in- 
genuity under conditions of grave danger. Many of these men and 
women in humble places have been decorated for extreme gallantry in 
the face of the enemy. The traveling and shipping public has apparently 
cooperated in good spirit. 


The history of transportation in this period will be a large work, 
when it is written in after years. Now only a cursory sketch can be 
made. Two questions must present themselves. No one can answer the 
first: What will be the future of the transport agencies in Great Britain 
when the War is over. We are assured that the government has had the 
problem of reconstruction of the peace-time relations of these agencies 
under active consideration for some time, even in the midst of war. 
There is an active revival in the House of Commons of discussions of 
nationalization and unification of the means of transport. In the air 
seems to be a concept, yet undefined, of some new post-war social order, 
as a possible eventuality. One thing is certain: the war itself has only 
stayed the violent outbreaks between road and rail operators. The 
second question we must answer ourselves, in the light of the contem- 
porary experience of other democracies: Have our preparations for 
meeting a national emergency by proper ordering of our transport 
facilities been as wise, as careful, and as detailed as common sense and 
proper prudence require? I fear we know the answer. 





12th Annual Meeting To Be Held at New York City 


The 12th Annual Meeting of the Association will be held at New 
York City on October 9th and 10th, 1941. 
The hotel arrangements will be announced at a later date. 





American Bar Association Committee’s 
Administrative Law Bill 


S. 918 (and H. R. 3464, its companion Bill) are a revision of the 
Walter-Logan Bill and combine many features of the original Walter- 
Logan Bill (H. R. 6324, 76th Congress), vetoed by the President. and 
the bills drafted by the majority and minority of the Attorney General’s 
Committee on Administrative Procedure (S. 674 and S. 675). The new 
Bill (S. 918), like the former one, was drafted by the Special Committee 
on Administrative Law of the American Bar Association. 

Hearings on these measures as a group are scheduled to begin before 
a subcommittee of the Senate Judiciary Committee on March 31st. 

Time has been requested for a representative of the Association of 
Interstate Commerce Commission Practitioners who will appear before 
the Committee and express the views of the Association. 

Any person desiring to submit a statement in connection with these 
Bills should send it to Honorable Carl A. Hatch, Chairman, Subcom- 
mittee, Senate Judiciary Committee, Senate Office Building, Washington, 
D. C. 

Inasmuch as §. 918 would prevent persons other than attorneys 
from appearing before Administrative Tribunals, this Association will 
vigorously oppose this phase of the Bill. 


Ss. 918* 
IN THE SENATE OF THE UNITED STATES 
Fesruary 19 (legislative day, Fepruary 13), 1941 


Mr. Hatcu (for himself and Mr. VAN Nuys) introduced the 
following bill; which was read twice and referred 
to the Committee on the Judiciary 


A BILL 


To provide for the more economical, expeditious, and just settlement of 
disputes with the United States, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, 


TITLE I 
DEFINITIONS 
Section 1. As used in this Act, unless the context otherwise requires— 


(1) ‘‘ Administrative rules’’ or ‘‘rules’’ includes rules, regulations, 
orders, and amendments thereto of general application issued by officers 
in the executive branch of the United States Government interpreting 
the terms of statutes they are respectively charged with administering as 


* (H. R. 3464 is identical bill). 
—A88— 
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well as the rules of procedure for the issuance of regulations and the 
decision of controversies under such statutes, but they do not include 
such orders or regulations as may be issued for the control and admin- 
istration of the personnel affairs of any agency. 

(2) ‘‘Ageney’’ means each office, board, commission, independent 
establishment, authority, corporation, department, bureau, division, or 
other subdivision of unit of the executive branch of the Federal Govern- 
ment, and means the highest or ultimate authority therein. 

(3) ‘‘ Administrative officers’’ means officers and employees in the 
executive branch except the President of the United States. 

(4) ‘‘Lawyer’’ means any person authorized or commissioned to 
practice law before the highest court of his State, Territory, or the 
District of Columbia, and in good standing before such court. 

(5) ‘*Cireuit Court of Appeals’’ means the several United States 
circuit courts of appeals and the Court of Appeals for the District of 
Columbia. 

(6) ‘‘Days’’ mean calendar days exclusive of Sundays and national 
holidays. 

(7) ‘*Person’’ means individuals or organized groups of any char- 
acter, including partnerships, corporations, and other forms of agricul- 
tural, labor, business, commercial, or industrial organizations or associa- 
tions, as well as Federal, State, or local agencies, subdivisions, municipal 
corporations, or officers thereof. 

(9) ‘‘Decision’’ means any affirmative or negative decision, order, 
or act in specific cases which determines the issue therein (without 
distinction between licensing and other forms of proceeding) involving 
named persons or a named res. 

(10) ‘‘Controversy’’ means any dispute or disagreement between 
any person and any agency concerning any right, claim, or obligation 
for or against the United States and any refusal to grant any license, 
permit, or other privilege or any cancelation or suspension thereof in 
whole or in part. 

(11) ‘‘Publication’’ means any publication in the Federal Register, 
except that agencies may adopt such other and additional means of 
publication as they deem appropriate and advisable. 

(12) ‘‘Publicity’’ means that public releases to the newspapers or 
otherwise shall cover the public documents or positions of all parties to 
the controversy in a fair and equal manner and in the issuance of such 
publicity there shall be equality of treatment of accredited representa- 
tives of the newspapers and other interested parties. Matters of record 
shall be made available to all interested persons, except personal data or 
material which the agency for good cause and upon statutory authoriza- 
tion finds should be treated as confidential. 


TITLE II 


REPRESENTATION BEFORE AGENCIES 


Sec. 200. Any interested person may appear before any agency or 
representatives thereof in person or by a duly authorized representative. 
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No other person than the one concerned or his lawyer shall be authorized 
or permitted to appear before any such agency where the proceeding 
involves (1) the decision of questions of law, and (2) the preparation of 
a record which may be the basis for judicial review. When so appearing 
or represented, all reasonable facilities for negotiation, adjustment, or 
formal or informal determination of issues, questions, problems, or cases 
shall be afforded all such persons or their representatives. Every person 
appearing or summoned in any proceeding before any agency shall be 
freely accorded the right to be accompanied and advised by his lawyer. 

Sec. 201. Unless otherwise prohibited by law, any lawyer in good 
standing of the bar of any State, Territory, or the District of Columbia 
shall be entitled to practice before any agency upon his certification that 
he is a member in good standing of the bar of the court of last resort of 
the State, Territory, or District of Columbia in which he maintains his 
office for the practice of law. Any lawyer knowingly making a false 
certificate for the purpose of practice before any agency of his admission 
to practice and good standing before the court of last resort of his State, 
Territory, or District of Columbia, in which he maintains his office for 
the practice of law shall be guilty of a misdemeanor and shall be punished 
by a fine of not more than $10,000. The Patent Office may require of 
any such lawyer such evidence of technical proficiency as may be reason- 
ably necessary. 

- Sec. 202. Any agency having reason to believe that a lawyer has 
made a false certificate for the purpose of admission to practice before 
such agency or that a lawyer has conducted himself in the practice before 
such agency in a manner violative of recognized standards of professional 
ethics or conduct may certify the facts to the State, Territory, or District 
of Columbia authority which granted such lawyer his license to practice 
law with suggestion that procedure for the suspension, disbarment, or 
other disciplinary action be instituted against such lawyer. The United 
States attorney for the district in which such lawyer may reside or have 
his office shall be furnished with a copy of such certification of facts and 
he shall be authorized to intervene in any suspension or disbarment pro- 
ceedings which may be instituted against such lawyer. 

Sec. 203. Persons other than lawyers representing other persons 
before any agency in matters not involving questions of law and the 
preparation of a record which may be used as the basis of judicial 
review shall not engage in the practice of law in any manner whatever 
and such persons shall be refused by any agency the right to appear 
before it for any conduct contrary to good morals or for advertising and 
soliciting clients. 


TITLE III 


ADMINISTRATIVE RULES 


Sec. 300. It is the declared policy of Congress that agencies (a) shall 
issue rules or statements of the types hereinafter specified in order that 
interested persons may have all possible information, both specific and 
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general, as to administrative organization, policy, law, procedure, and 
practice ; (b) shall formulate such rules or statements through the utiliza- 
tion of procedures designed to extend the legislative process by securing 
the participation of interested parties and such agencies shall issue com- 
plete, adequate, and timely amendments, additions, and revisions of 
rules and statements through the use of the same procedures; and (c) 
shall, as a fixed policy, prefer and encourage rule making in order to 
reduce to a minimum the necessity for case-by-case decision of contro- 
versies. 

Sec. 301. The following requirements shall be observed in connection 
with all rules: 

(a) Rules shall not merely repeat legislative provisions, except that, 
where restatement of the text of statutes is deemed advisable, the statu- 
tory provisions shall be stated in italics or quotation marks and labeled 
to indicate their United States Code or Statutes at Large source. 

(b) All rules shall be maintained current at all times, and care shall 
be exercised to assure that rules shall be complete but not prolix or 
repetitious. 

(c) No agency or any officer or employee thereof shall act upon 
unpublished rules, instructions, or statements of policy, except that staff 
instructions in special individual cases or general instructions respecting 
matters of form or internal office management or routine need not be 
published and shall not be included in rules. All rules shall be published 
in the Federal Register and, in addition, agencies shall publish their rules 
(as reprints of the Federal Register or Code of Federal Regulations or 
otherwise) from time to time in pamphlet form, with adequate index. 

Sec. 302. Every agency is authorized and directed to formulate, 
issue, publish from time to time, and maintain current rules in the 
following forms or containing (but not necessarily limited to) the fol- 
lowing types of information : 

(a) Statements concerning its internal organization, specifying (1) 
its principal officers, offices, and types of personnel other than clerical 
or custodial ; (2) its subdivisions; (3) the places of business or operation, 
duties, functions, and general authority or jurisdiction of each of the 
foregoing ; and (4) similar information as to its field staff, locations, and 
functions. 

(b) Where an agency, acting under general or specific legislation, 
has formulated or acts upon general policies not clearly specified in 
statutes, so far as practicable such policies shall be formulated, stated, 
published and revised in the same manner as other rules. 

(¢) Each agency shall, as rapidly as deemed practicable and within 
one year after the date of approval of any statute hereafter enacted issue 
all rules specifically authorized or required by such statutes in order to 
implement, complete, or make operative particular legislative provisions, 
including all rules necessary or appropriate to interpret the statutes 
under which it operates. Such rules shall reflect the interpretations 


currently relied upon by such agency and not otherwise published in the 
form of rules. 
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Sec. 303. Every agency prior to the making of rules shall conduct 
such preliminary nonpublic investigations as will enable it to formulate 
issues or proposed, tentative, and final rules, but no rule implementing 
or interpreting any statute as provided in section 302 (c) of this Act 
shall be issued until after public notice and public hearing, if requested. 
Such notices shall be published in the Federal Register, shall state the 
date and place of the public hearing, which shall not be less than ten 
days after the date of the notice, and shall set forth the substance of the 
rules proposed to be adopted. After the public hearing, if such hearing 
is requested, or if not requested, after the expiration of ten days from 
the date of publication of notice thereof, such rules may be adopted and 
they shall be published within ten days thereafter in the Federal Register 
with appropriate references to the volume, number, and page of the 
Federal Register where the hearing notice was published. No rule 
implementing or interpreting any statute shall be effective until pub- 
lished. 

(a) Any person substantially interested shall have the right to 
request any agency to issue, amend, or rescind any interpretative or 
implementing rule. Each agency shall provide the form, content, and 
procedure for the submission, reception, consideration, and disposition of 
such requests. 

(b) The procedural requirements provided in this Act may be dis- 
pensed with in emergencies, as well as in making minor and noncontro- 
versial amendments to such rules, but the rules and amendments shall be 
published within ten days from the date issued in the Federal Register 
and reported to the two Houses of Congress, where such reports shall 
be referred to the legislative committees of the respective Houses having 
jurisdiction of legislation for the agencies concerned. 

(c) Invitations to interested persons in proposed rules shall be ex- 
tended by special notices or otherwise to make such written submissions 
or suggestions as they may see fit. Where public hearings are to be held 
preliminary to the issuance of implementing or interpretative rules or 
conferences held with respect to any other rules, persons desiring to 
participate may be required to give notice to the agency concerned of 
their desire to do so and of the materials they wish to present or issues 
which they intend to discuss. The submission of reports or summaries 
of hearings, investigations, or conferences, or the publication of tentative 
drafts of rules, may be utilized in the discretion of the agency as methods 
of notice in rule making. 

(d) No person shall be penalized or subjected to any forfeiture for 
any act done or omitted to be done in good faith in conformity with a rule 
which has been rescinded or declared invalid by any final judgment 
entered as hereinafter provided, unless the act was done or omitted to 
be done more than thirty days after the publication in the Federal 
Register of notice of the rescission or final judicial determination of the 
invalidity of such rule. 
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TITLE IV 
JUDICIAL REVIEW OF RULES 


Sec. 400. Except as otherwise specifically required or precluded by 
statute, any rule may be judicially reviewed in the United States District 
Court for the District of Columbia or in the United States district court 
for the district in which the person substantially interested in such rule 
may reside or have his principal place of business upon proper applica- 
tion for declaratory judgment, as follows: 

(a) Declaratory judgment under this section shall be rendered only 
where the rule, or its threatened application, interferes with or impairs, 
or threatens to interfere with or impair, the constitutional or statutory 
rights, privileges, immunities, or benefits of any person. The petition for 
declaratory judgment shall show that request was made for amendment 
or rescission of the rule and that such request was denied or had been 
pending in the agency concerned for a period of thirty days without 
grant of the request. 

(b) Upon such declaratory judgment review, the questions for 
determination by the court, so far as necessary to a decision, shall in- 
clude (1) all matters of constitutional right, power, privilege, or im- 
munity ; (2) the statutory authority or discretion of the agency, including 
the propriety of interpretative and implementing rules upon any formal 
record of hearings and administrative decisions; and (3) the observance 
by the ageney concerned of all procedures required by law. Where, 
upon application for declaratory judgment, contest develops as to the 
facts or the applicability of the rule to any person, property, or state of 
facts, the court may take such evidence as it may deem necessary and 
desirable. The procedure provided in this section for declaratory judg- 
ment shall not be available to any petitioner for the review of rules 
which may be involved in the merits of any controversy with the peti- 
tioner which has proceeded to formal administrative hearing and decision. 


TITLE V 
INVESTIGATIONS AND SUBPENAS 


Sec. 500. All investigations by agencies shall be conducted in such 
manner as to disturb and disrupt personal or private occupation or 
enterprise in the least degree compatible with adequate law enforcement. 
Required reports shall be simplified so far as possible and so far as 
practicable each agency shall utilize reports to other agencies so that 
the person concerned may not be required to duplicate such reports. 
Compulsory process or inspection shall not be issued or demanded except 
when in the judgment of an agency there is need therefor, nor shall 
persons be requested to consent to such process or inspection in excess 
of statutory or constitutional limits. In order to avoid the necessity for 
ormal process, where deemed practicable agencies shall informally 
request and receive sworn statements on matters within their jurisdiction, 
with the same authority and effect as though requested, submitted, or 
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received at authorized formal hearings. The investigative powers or 
means of any agency shall be exercised only by the authorized representa- 
tives of such agency and for its authorized purposes, and shall not be 
exercised for the effectuation of purposes, powers, policies of any other 
person or agency unless such exercise is expressly authorized by statute, 
The United States District Court for the District of Columbia shall have 
jurisdiction to enforce by equity proceedings the terms of this section. 

Src. 501. Administrative subpenas shall be issued only upon request 
and a reasonable showing of the grounds, necessity, and reasonable scope 
thereof, and such subpenas shall be issued to private persons in any 
administrative proceeding without other showing than required by the 
rules in United States district courts for the issuance of subpenas by 
such courts. Any witness subpenaed or whose deposition is taken shall 
receive the same fees and mileage as witnesses in courts of the United 
States, to be paid by the party at whose instance the witness appears or 
deposition is taken. In event of disobedience of a subpena issued as 
herein provided the agency concerned and any party to the proceeding 
may apply to any United States district court of the jurisdiction in 
which the witness may be found for an order requiring his attendance 
and testimony and the production of all documents and objects described 
in the subpena: Provided, That the subpena does not violate constitu- 
tional or statutory rights of the person on whom such subpena was 
served. 


TITLE VI 


INFORMAL ADMINISTRATIVE SETTLEMENTS 


Sec. 600. All controversies between any person and any officer or 
employee of any agency shall continue to be informally settled and 
adjusted by the agency or such officers as it shall designate and the person 
concerned. All agencies shall have power and jurisdiction to receive, 
initiate, conduct, or participate in negotiations looking toward the ex- 
peditious informal settlement of such controversies, but any settlement 
by way of compromise of any controversy shall not become effective until 
approved by the highest or ultimate authority of the agency concerned 
and the facts with respect thereto shall be stated in the annual report of 
the agency making such compromise settlement. 

Sec. 601. Every person involved in any informal settlement pro- 
cedure or other adjustment of a controversy with any agency shall be 
promptly notified of the issues, shall have access to the file or record of 
information upon which such agency proposes to act or has acted (and 
shall be notified of such right before the record is closed or informal 
tentative settlement is made of the controversy), and shall have dis- 
closed to him the names and identity of all persons appearing against 
him in any controversy as well as the available text or reports of their 
testimony and recommendations, together with adequate opportunity 
to rebut or offer countervailing evidence, statements, affidavits, or testi- 
mony. Any agency may, for reasons of health, safety, or other considera- 
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tion of the person involved, withhold such information from such person, 
but not from his authorized representative. 

Sec. 602. In all cases where informal procedures do not result in 
consent dispositions of controversies, or in decisions acceptable to the 
person involved, formal adjudicatory procedures for the hearing and 
decision of controversies shall be as hereinafter provided, except that 
(a) where decisions rest upon inspections or tests there shall be rein- 
spections and retests by superior officers upon request of the person 
involved; (b) where time or other factors indispensably require, and 
statutes in the particular instances authorize, summary, preliminary, 
intermediate, or final action and disposition of controversies, responsible 
dficers or agents of the agency concerned shall be made available for 
conferences and prompt adjustment or other fair dispositions of such 
controversies, subject to prompt and fair informal review by the highest 
ultimate authority in such agency upon the request or protest of the 
person involved; (c) emergency action, where authorized and provided 
by law, shall be subject, so far as possible, to prompt reconsideration by 
the ultimate highest authority in the agency concerned, with fair op- 
portunity to present evidence and arguments; and (d) no formal hear- 
ings shall be held in uncontested cases or where the parties consent to 
proceed otherwise than by formal hearings. 


TITLE VII 
FORMAL ADMINISTRATIVE PROCEEDINGS 


Sec. 700. It is the declared policy of Congress that formal adminis- 
trative hearings and decisions shall be attended by procedures which 
assure to every person involved (a) specific notice of issues and pro- 
cedures at every stage of proceedings; (b) prompt, adequate, and fair 
opportunity to present evidence and argument and to hear or see all 
argument and evidence presented against him; (c) prompt and accurate 
decisions as may be on both the law and all relevant and material facts 
by fair and impartial officers; (d) the full relief authorized by law, 
where such relief is requested or, where sanctions are imposed, no greater 
or different penalties than those authorized by statute; and (e) an 
opportunity for adequate judicial review, as hereinafter provided, at his 
election in the United States Court of Appeals for the District of Colum- 
bia or in the United States Circuit Court of Appeals for the circuit in 
which such person resides or has his principal place of business. 

Sec. 701. All notices, complaints, orders to show cause, moving 
papers, or amendments of any of them issued by either party to a con- 
troversy made the subject of a formal administrative hearing shall spec- 
ify with particularity the matters and things in issue, and shall not 
include charges or implied charges or requirements phrased generally 
or in the words of the statute, except that any agency may identify, and 
quote or use words of any applicable statute in the preliminary recitals 
to any notice. Notices of denial of any claim, application, petition, or 
request of any person shall be made and served upon the person involved, 
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shall specify with particularity the reasons and grounds for denial, and 
shall, so far as deemed practicable, contain complete and specific sug- 
gestions or directions as to further administrative procedures or alter. 
nates available to the person involved. In lieu of, or in addition to, 
answers or other responsive pleadings, agencies are authorized to require 
notice by the parties of a desire to be heard and intention to appear. 

Sec. 702. Every presiding officer at a formal hearing shall have 
power, at any time subsequent to the formal initiation of the case and 
prior to the hearing therein, to direct the parties or their lawyers to 
appear before him at any such time for a conference to consider (1) the 
simplification of the issues; (2) the necessity or desirability of amend- 
ments to the pleadings or restatements of the issues; (3) the possibility 
of obtaining stipulations of fact and admission of documents which will 
avoid the delay and expense of unnecessary proof; (4) the limitation of 
the number of expert or other witnesses; and (5) such other matters 
as may expedite and aid in the prompt, accurate, and inexpensive dis- 
position of the controversy. 

Sec. 703. Immaterial, irrelevant, and unduly repetitious evidence 
shall be excluded from the record of any hearing and, as nearly as may 
be, the basic principles of relevancy, materiality, and probative force as 
recognized in proceedings in the United States District Courts of an 
equitable nature shall govern the proof of all questions of fact which are 
not stipulated, except that such principles shall be (1) broadly inter- 
preted in such manner as to make effective the decision powers of the 
agency concerned; (2) shall be adapted to the legislative policy under 
which administrative decisions are made; and (3) shall assure that, as 
a practical matter, testimony of reasonable probative value will not be 
excluded, as to any pertinent fact. Reasonable examination and cross- 
examination of witnesses shall be permitted as a matter of right in any 
formal hearing and, upon consent of the parties, ex parte statements 
may be admitted. 

Sec. 704. At the conclusion of formal hearings, the presiding officer 
shall afford the parties due notice and opportunity for the submission 
of proposed findings of facts, briefs, or memoranda and for oral argu- 
ment. Where the agency itself decides a controversy in which it has not 
heard the evidence, an intermediate report of specific, recommended, 
and reasoned findings of facts and conclusions of law shall be made and 
issued by the officer or officers who presided at the taking of the evidence; 
and the agency, before decision, shall furnish all interested parties to the 
proceedings copies of such recommended findings of facts and conclusions 
of law and shall afford such interested parties reasonable opportunity 
for briefs and arguments before it upon the basis of such report, or upon 
such other and further issues as such agency may direct. As to matters 
of fact, officers hearing or deciding controversies in formal proceedings, 
and their assistants and clerks, shall, except as to briefs filed in the case 
and appropriate matters of official notice, consult no other files, records, 
data, or materials and with no persons, except the lawyers for the parties 
in the presence of each other. 
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Sec. 705. In the consideration and decision of all controversies made 
the subject of formal hearings— 

(a) Presiding officers who heard the case (unless unavailable be- 
eause of death, illness, suspension, or otherwise, in which event another 
presiding officer shall complete the disposition of the case) shall find 
all of the relevant facts, make conclusions of law, and enter an ap- 
propriate order, award, judgment, or other form of decision which, with 
the pleadings, orders, and evidence, shall constitute the record in the 
ease. If the agency takes any action in the case, full report of its action 
shall be included in the record. 

(b) In unusual cases the presiding officer may, upon the conclusion 
of the hearing in such cases, certify to the agency any question or pro- 
position of law or policy for instructions and thereupon the agency shall 
promptly give binding instructions on the question or proposition so 
certified ; or upon the conclusion of the hearing in any case, the agency, 
on petition of any private person therein and for good cause shown, may 
direct that the entire record be forthwith transmitted to it for decision. 

(ec) All decisions, whether of the presiding officer or of the agency, 
shall be in writing and accompanied both (1) by a statement of the 
reasons therefor (which may be simple or elaborate as the case may be 
deemed to require) and (2) by separately stated findings of facts and 
conclusions of law upon all points upon which the decision is rested, 
except that separate statements of reasons may be omitted where findings 
of facts or conclusions set forth the reasons for the decision, and except 
that on review by the agency any such agency may adopt, in whole or 
in part, the findings of facts, conclusions, and decisions of presiding 
officers. 

(d) In the consideration and decision of any case, the deciding 
officer or officers shall personally master such portions of the records as 
are cited by the parties. The deciding officers may utilize the aid of law 
clerks or assistants (who shall perform no other duties or functions), 
but such officers and such clerks or assistants shall not discuss particular 
cases or receive advice, data, or recommendations therefrom with or from 
other officers and employees of the agency or from other persons, except 
upon written notice and with the consent of all parties to the case or 
upon open rehearing. 

(e) All findings, conclusions, decisions, opinions, and orders shall be 
promptly served upon the parties or their representatives, together with, 
so far as practicable, a statement of any further procedures or alter- 
natives available to such parties. 

(f) In every case, the findings and conclusions shall encompass all 
relevant facts of record and shall themselves be relevant to, and ade- 
quately support, the order, award, judgment, or other form of decision. 

(g) In the absence of appeal to, or review by, the agency within 
such reasonable period of time as may be prescribed by the rule of the 
agency for that purpose, a decision of a presiding officer shall, without 
further proceedings, become the final decision of the agency and, as 
such, enforcible (subject to subsequent reopening or reconsideration 
upon the basis of mistake or upon the basis of new and material evidence) 
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to the same extent and in the same manner as though it had been duly 
entered by the agency as its judgment, order, award, or other decision in 
the case. 

Sec. 706. (a) Upon appeal to the agency from a decision of a pre- 
siding officer, which must be taken within thirty days, the appellant 
shall set forth separately each error asserted, in detail and with particu- 
larity ; and only such questions as are specified by the appellant’s petition 
for review and such portions of the record as are specified in the sup- 
porting brief need be considered by the agency. Where the appellant 
asserts that findings of facts made by the presiding officer are unsupport- 
ed by substantial evidence having probative value, the agency may limit 
its review on such ground to inquiry whether, upon the portion of the 
record cited by the parties, the findings of facts made by the presiding 
officer are clearly contrary to the manifest weight of the evidence. Where 
an agency! on petition or on its own motion reviews the decision of a 
presiding pfficial, it shall with particularity specify the points, issues, or 
grounds of such review. Upon the taking of an appeal to it or upon 
review by its own motion, the agency shall have authority to affirm, re- 
verse, modify, or set aside, in whole or in part, the decision and findings 
of facts made by the presiding officer, or to remand the case to the 
presiding officer for the purpose of receiving further evidence and 
making further findings of facts and conclusions or for further pro- 
ceedings. 

(b) Each agency shall specially publish in leaflet or bound form 
such of its decisions as are deemed valuable to the public and no un- 
published decisions shall be relied upon as precedents. 

Sec. 707. Only upon final order, award, judgment, or other form of 
decision shall action be taken or powers exercised except in connection 
with necessary preliminary, intermediate, or emergency powers expressly 
authorized by statute. Penalties, recoveries, denials, conditions, and 
prohibitions shall not be imposed, exercised, or demanded beyond those 
expressly authorized by statute, and no sanctions not expressly author- 
ized by statute shall be imposed by any agency or combination of agencies. 
Rights, privileges, benefits, or licenses authorized by law shall not be 
denied or withheld in whole or in part, where adequate right or entitle- 
ment thereto is shown. The effective date of the imposition of sanctions 
or withdrawal of benefits or licenses shall, so far as deemed practicable, 
be deferred for such reasonable time as will permit persons affected to 
adjust their affairs to accord with such action or to seek administrative 
reconsideration or judicial review. 

Sec. 708. Unless requested by the person concerned or unless con- 
trary to the public interests, which shall be stated by the agency in the 
order setting the controversy down for formal hearing, all such formal 
hearings shall be held at or in the vicinity of the place where such person 
resides or has his principal place of business, except that the hearings 
may be continued elsewhere with the consent of the parties. The pre- 
siding officers at all such formal hearings outside of the District of 
Columbia shall be selected and appointed as follows: 
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(a) The United States district judge for the district in which the 
person involved in the controversy resides (and if there be more than 
one district judge in such district, then the senior district judge) shall 
upon the request of any agency promptly designate and appoint by 
order a lawyer learned in the law and agreeable to the lawyers for all 
parties concerned, to act as presiding officer in any case. If there be 
more than one person bona fide involved in the proceeding, the appoint- 
ment of the presiding officer shall be made by the district judge of the 
district in which any of the bona fide parties resides or has his principal 
place of business, at the election of the agency concerned. 

(b) The lawyer appointed or designated to act as presiding officer 
in any case shall not be related by blood or marriage to the district judge 
making the appointment or designation or to any of the persons involved 
in the case and he shall not represent any person in any case pending 
before the agency involved during the period he is acting as presiding 
officer. He shall be an experienced lawyer of not less than ten years’ 
practice at the bar and he shall be paid from appropriations made for 
the support of the agency concerned his actual and necessary transporta- 
tion expenses and a per diem to be fixed by the district judge, but not 
exceeding a proportionate rate in excess of $10,000 per annum. Not more 
than fifteen days shall in any case be allowed for the presiding officer 
to make his findings of facts and conclusions of law and decision after 
the case has been submitted to him, except upon order approved by the 
district judge making the appointment, or his successor. 

(ec) This foregoing part of this section shall not apply to any formal 
hearings by the Interstate Commerce Commission or the United States 
Patent Office and all formal hearings of other agencies held in the 
District of Columbia shall be held by the agencies concerned or by such 
staff presiding officers as may be authorized for that purpose. 

(d) A presiding officer within, or outside, of the District of Colum- 
bia shall, before he enters upon his duties as such presiding officer, take 
an oath or affirmation that he will act impartially with respect to all 
matters coming before him without regard to the position of the agency 
as a party in interest and that he will decide such matters upon their 
merits in accordance with the law and the evidence presented. 

(e) A presiding officer shall withdraw from any case wherein he 
deems himself disqualified for any reason. 

(f) In all cases presiding officers shall have power in any place to 
(1) administer oaths and affirmations, and take affidavits; (2) issue 
subpenas requiring the attendance and testimony of witnesses and the 
production of books, contracts, papers, documents, and other evidence 
in accordance with the Constitution and statutes; (3) examine witnesses 
and receive evidence; (4) cause depositions to be taken in the matter 
prescribed by rules of the agency; (5) regulate all proceedings in every 
hearing before them and, subject to the rules of the agency, to perform 
all acts and take all reasonable measures necessary for the efficient con- 
duet of the hearing; (6) admit or exclude evidence but no off-the-record 
proceedings, statements, or arguments shall be authorized or permitted 
in any formal hearing before a presiding officer or any agency; (7) rule 
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upon the form of any question asked or the scope and extent of testi- 
mony, statements, or cross-examination; and (8) subject to the rules 
of the agency, dispose of motions, requests for adjournment, continu- 
ances, and similar matters. 

Sec. 709. If any person in connection with any formal hearing 
disobeys or resists any lawful order or process of an agency or presiding 
officer, or is guilty of misconduct during a hearing or so near the place 
thereof as to obstruct the same, or neglects to produce, after having 
been ordered to do so, any pertinent book, paper, or document, or refuses 
to appear after having been subpenaed, or refuses to take the oath or 
affirmation as a witness, or after having taken the oath or affirmation 
refuses to be examined according to law, the agency shall certify the 
facts to the United States district court having jurisdiction in the place 
at which the hearing is held, which court shall thereupon in a summary 
manner hear the evidence as to the acts complained of, and, if the evi- 
dence so warrants, compel compliance or punish such person in the 
same manner as for contempt of the court. 


TITLE VIII 
JUDICIAL REVIEW 


Sec. 800. Unless otherwise specifically excepted from the operation 
of this title, and regardless of whether the subject is one of constitu- 
tional or statutory right, power, privilege, immunity, or benefit, any 


person adversely affected by any final award, order, or other decision of 
any agency rendered pursuant to the formal hearing procedure provided 
in this Act shall be entitled, upon petition, to judicial review thereof 
as provided in this title. Also, any person adversely affected by any final 
administrative orders, declaratory or otherwise, directing action, asses- 
sing penalties, prohibiting conduct, or denying claimed rights, privileges, 
or benefits under the Constitution or statutes, after formal hearings as 
provided in this Act, shall likewise be entitled to judicial review as 
provided in this title. 

Sec. 801. The judicial review as provided in this title shall be 
initiated by the person who is a party to the proceedings and adversely 
affected by the final order, award, or other administrative decision filing 
a petition, within thirty days after the date of receipt of a copy thereof, 
at his election (1) with the clerk of the United States Court of Appeals 
for the District of Columbia; or (2) with the clerk of the United States 
Circuit Court of Appeals for the circuit wherein such person resides or 
has his principal place of business. The petition for review shall state 
the alleged errors in the final order, award, or other administrative de- 
cision. The Attorney General of the United States and the agency 
concerned shall each be served by the petitioner with a copy of the pe- 
tition and it shall be the duty of the Attorney General of the United 
States to cause appearance to be entered on behalf of the United States 
within thirty days after the date of receipt by him of a copy of the 
petition. It shall be the duty of the agency concerned, within thirty 
days or such longer time as the court may by order direct, after receipt 
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of a copy of the petition to cause to be prepared and filed with the clerk 
of such court the original or a full and accurate transcript of the entire 
record in such formal hearing before such agency or presiding officer 
thereof. It shall not be necessary to print the complete administrative 
record and exhibits in the case unless the reviewing court for good cause 
so orders. Unless the court shall by rule otherwise direct, petitioner 
shall print as a supplement or appendix to his brief, which may be sepa- 
rately bound, the pertinent pleadings, orders, decisions, opinions, find- 
ings of facts, and conclusions of both the agency and any presiding 
officer, together with relevant docket entries arranged chronologically 
and such further parts of the record as it is desired the court shall read. 
Omissions shall be indicated, references to the pages of the typewritten 
transcript of the record as filed shall be made, and the names of the 
witnesses shall be indexed. The responding party shall similarly print 
such portions of the record as it is desired the court shall read. 

Sec. 802. Upon the filing of any such petition for review, the court 
to which the same is directed shall have jurisdiction of the proceeding 
and of the question determined therein and shall have power to grant 
such temporary relief by restraining order, mandamus, or otherwise as 
it may deem just and proper. 

Sec. 803. The court may affirm or set aside the final order, award, 
or other decision or may direct the agency concerned to modify the same. 
Any case may be remanded to the agency for such further evidence and 
findings of facts as in the discretion of the court may be required, but no 
objection or reason not urged before the agency shall be considered by 
the court unless the failure or neglect to urge such objection or reason 
shall be excused by the court for good cause shown. 

Sec. 804. To facilitate the hearing of such appeals and avoid delay 
in the hearing of other matters before the court, such court may consti- 
tute special sessions thereof to consist of any three judges competent in 
law to sit as judges of a circuit court of appeals, which special sessions 
may be held concurrently with the regular sessions of said court. 

Sec. 805. As to the findings of facts, conclusions, and decision in 
any case, the reviewing court shall consider and decide so far as may be 
necessary to its decision and, where raised by the parties, all relevant 
questions of (1) constitutional right, power, privilege, or immunity; 
(2) the statutory authority and jurisdiction of the agency; (3) the law- 
fulness and adequacy of the procedure followed by the agency in the 
particular case; (4) findings of facts, inferences, or conclusions of facts 
unsupported, upon the whole record, by substantial evidence having pro- 
bative value; and (5) administrative action otherwise arbitrary, capri- 
cious, or involving abuse of discretion. Due weight shall be accorded 
upon such review to the experience, technical competence, specialized 
knowledge, and legislative policy of the agency involved, as well as the 
diseretionary authority conferred upon it. 

Sec. 806. Where the cause of action is otherwise within the juris- 
diction of the United States Court of Claims as provided in sections 136 
to 187, inclusive, of the Judicial Code, as amended (U. S. C., title 28, 


sees. 241 to 293, inclusive), the petition provided by this title may be to 
the said Court of Claims. 
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Sec. 807. The judgments of the United States Court of Claims and 
of the Circuit Courts of Appeal under this title and under title IV of this 
Act shall be final, except that they shall be subject to review by the Su- 
preme Court of the United States upon writ of certiorari or certification 
as provided in sections 239 and 240 of the Judicial Code, as amended 
(U. 8. C., title 28, sees. 346 and 347). 

Sec. 808. Where a Circuit Court of Appeals or the Court of Claims 
finds itself in disagreement on any question of law with a previously 
rendered decision of another court having jurisdiction under this title, 
it shall forthwith certify to the Supreme Court of the United States a 
distinct and definite statement of the question or proposition of law upon 
which such disagreement rests, with a statement of the nature of the 
cause and of the facts on which the question or proposition of the law 
arises, together with a statement of the reasons in support of such dis- 
agreement. Further proceedings shall be as provided in section 239 of 
the Judicial Code, as amended (U. S. C., title 28, sec. 346). 

Sec. 809. The courts shall have jurisdiction and power to impose a 
reasonable penalty as part of the costs in any case where the order, 
award, judgment, or other decision of the agency is affirmed and the 
court finds that there was no substantial basis for the petition for re- 
view. In all cases the costs on judicial review shall be allowed the 
prevailing party after final judgment, unless otherwise directed by the 
court, to be collected according to law. 


TITLE Ix 
EXCEPTIONS AND RESERVATIONS 


Sec. 900. Nothing contained in this Act shall apply to or affect any 
matter concerning or relating to— 

(a) Diplomatic functions or foreign affairs, except in cases where 
particular citizens or residents of the United States are parties; 

(b) The conduct of the Military or Naval Establishments, and the 
selection or procurement of men or materials for the armed forces of the 
United States; 

(c) The election, appointment, promotion, transfer, dismissal, or 
discipline of an employee or officer of any agency ; 

(d) Fiseal and monetary operations of the Treasury and the Fed- 
eral Reserve Board, including foreign funds control; 

(e) Arbitration, mediation, or adjustment (as distinguished from 
adjudication by formal hearings) in the field of labor relations; 

(f) The procurement or disposition of public property, as dis- 
tinguished from any controversies arising under contracts and agree- 
ments for procurement or disposition of public property ; 

(g) Functions (as distinguished from contracts) concerned with 
public works, relief, lending, or spending ; 

(h) Funetions concerning internal revenue taxes or customs duties. 

Except as to (a) and (b) of this section and except for judicial 
review, the provisions of this Act shall be deemed advisory to be adopted 
in whole or in part by rule of any agency as to its functions excepted in 
whole or in part by this section. 





Report of Attorney General’s Committee on Ad- 
ministrative Procedure With Respect to the 
Interstate Commerce Commission* 


By 


CLARENCE A. MILLER 
Vice President and General Counsel 
Tue AMERICAN SHORT LINE RAILROAD ASSOCIATION 


INTRODUCTORY 


I am going to let you in on the administrative procedure by which 
the duty of discussing this report was assigned me. The real story is 
that Carter Fort had read some of the report of the Attorney General’s 
Committee on Administrative Procedure. That Committee recommend- 
ed, almost at the top of the list, that the ‘‘big shots” delegate some of 
the work to the ‘‘smaller fry’’ so that they could use their time for 
bigger things. That is why Carter delegated this job to me. 

The time for preparation has been short. I knew nothing about 
the proposal until last Thursday. I hope I shall not take too long in 
discussing the report. If this luncheon has not put you to sleep, any 
detailed discussion of the report surely will. 

I think I should follow the time-honored custom of the Chairman 
and other members of the Interstate Commerce Commission and say that 
the views I express are strictly my own, and not necessarily the views 
of the Chapter or of the National Association. Likewise, they are not 
necessarily the views of the Committee, because the Committee as such 
has not given the subject consideration. I have no prepared paper, so 
my remarks will necessarily have to be rambling. I cannot give you 
much more than a panoramic review of the report. 


THE COMMITTEE AND Its DUTIES 


You will recall that the Attorney General’s Committee on Admin- 
istrative Procedure was appointed in February and March of 1939. It 
consisted of six law professors, two judges of our local courts, one from 
the U. S. Court of Appeals and one from the U. S. District Court, the 
Solicitor General of the United States and three lawyers in private 
practice. Necessarily, in a group of that kind there are many conflicting 
philosophies. These conflicts had to be ironed out if there was to be any 
report of any real consequence, so that Committee ultimately divided 
into what may be called a majority and minority. However, as to most 
things there was not a great deal of difference of opinion expressed in 

*Remarks at Luncheon Meeting of District of Columbia Chapter Association 
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the report. It is interesting to compare the membership of the majority 
and the minority. The majority consisted of five law professors, the 
U. 8. District Court judge, the Solicitor General of the United States, 
and one lawyer in private practice. The minority was comprised of one 
law professor, the U. S. Court of Appeals judge, and two lawyers in 
private practice. The division, therefore, was not between the professors 
and the lawyers as such. 

We must keep in mind the specific duties assigned to the Committee, 
Its first duty was to make a thorough and comprehensive study of 
existing practices and procedures. Its second duty was to suggest im- 
provements if any were found to be advisable. It is also well to keep 
in mind that the Committee was not charged with the function of dealing 
with the selection and training of personnel. That subject has been 
under consideration by another committee, of which Mr. Justice Reed 
of the Supreme Court of the United States is the Chairman. That com- 
mittee, as you will recall, has just made a report. 

The Attorney General’s Committee studied thirty-three agencies and 
submitted twenty-seven monographs dealing with the procedures of 
these agencies. Its report, which has been printed as Senate Document 
No. 8, 77th Congress, contains 474 pages. 


THE Report 


The report, as a whole, is a surprisingly good job. It is distinctive 
for containing more light than heat. It is also distinctive as an exposition 
of the method by which the so-called ‘‘investigative technique’’ has 
practically passed out of the picture during the deliberations of the 
Committee. 

Any discussion of the report dealing with conclusions and recom- 
mendations must necessarily deal first with the general recommendations 
which are applicable to all of the administrative agencies, and then be 
followed by a discussion of the report as it relates to the Interstate 
Commerce Commission as an individual agency. Unless the contrary is 
stated, the references I make are to the report of the majority of the 
Committee. However, I shall bring to your attention the views of the 
minority in some respects. 


Buiuts IntRopUCED IN CONGRESS 


Both the majority and minority submitted drafts of bills which 
would carry into effect their recommendations, so far as they are believed 
to be susceptible of legislative treatment. The views of the minority are 
embodied in S. 674, and those of the majority in S. 675. In this connee- 
tion I call your attention to another bill, S. 918, which is sponsored by 
the American Bar Association’s Special Committee on Administrative 
Law, and which attempts to combine some of the features of S. 674 and 
S. 675 with some features of the vetoed Walter-Logan bill. A companion 
bill to S. 918 has been introduced in the House of Representatives by 
Congressman Walter as H. R. 3464. These bills are important because 
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the Interstate Commerce Commission and many other administrative 
agencies are not exempt from their provisions, as was the case in the 
vetoed Walter-Logan bill. 

The three bills [S. 674, S. 675 and S. 918] have been introduced 
in the Senate by Senator Hatch, for himself and Senator Van Nuys, 
Chairman of the Judiciary Committee. Hearings on these bills are now 
scheduled to begin before a subcommittee of the Committee on the 
Judiciary of the Senate on March 31, 1941. The subcommittee consists 
of Senators Hatch, O’Mahoney, Chandler, Austin and Danaher. Any 
recommendations reached with respect to these bills must be ready for 
presentation to that Committee by that time. 


EARLY ADMINISTRATIVE AGENCIES 


The report of the Attorney General’s Committee brings to our at- 
tention the fact that we are mistaken in the idea that the Interstate 
Commerce Commission is the ‘‘daddy of them all’’ so far as administra- 
tive agencies are concerned. The report points out that three administra- 
tive agencies were created by the Congress during its first Session. These 
agencies were the predecessors of the present Bureau of Customs and the 
antecedent of the present Veterans’ Administration. The reasons for 
the creation of administrative agencies are discussed at considerable 
length. The reasons, as we all know, are varied. The Committee reached 
the conclusion that the administrative process is not an encroachment 
upon the rule of law, but is an extension of it. 


DELEGATION OF FUNCTIONS 


The Committee recommends that members of administrative agencies 
should delegate functions to subordinates so as to have time to decide 
fairly and wisely important matters affecting public interest and private 
tights. It especially suggests that matters of personnel and internal 
management, routine applications, such as those for extensions of time 
and waivers of formal requirements, should be delegated. In this con- 
nection the report states, and I quote: 


“The Committee has been impressed by the frequent reluctance of high officers 
charged with serious policy-making functions, to relinquish control over the most 
Picayune phases of personnel and business management.” 


Of course the Interstate Commerce Commission has for a good many 
years had the practice of delegating some of its functions, especially 
with respect to personnel and management. The practice of the Com- 
mission in this respect is commended by the Committee. The Commis- 
sion has, according to recent releases, delegated some of its other fune- 
tions, in line with the Committee’s recommendations. 


PUBLICITY OF PROCEDURES 


_The Committee recommends that agencies should publish their 
Policies, their internal structure and organization and their procedures. 
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Apparently it is the idea of the Committee that when a man comes to 
Washington to find out something he ought to be able to turn to the 
book and find out whom to see in the particular agency to get the answer 
to his questions. 


OPINIONS 


I should like to say just one word as to what the Committee re. 
commends with respect to opinions. It recommends that, except in 
unusual cases, decisions should be explained by writing reasoned opinions 
—with the accent on the word ‘‘reasoned.’’ 


ADMISSIONS TO PRACTICE 
AND 
PRAcTICE BY Non-LAWYERS 


One of the subjects which the Association of I. C. C. Practitioners 
and this Chapter are very much interested in is that of admissions to prac- 
tice and practice by non-lawyers. The report refers to the sentiment 
among lawyers that only members of the bar should be permitted to 
practice before administrative agencies. The report says, and I quote: 


“The Committee doubts that a sweeping interdiction of non-lawyer practitioners 
would be wise, nor does it believe that corporations or other organizations should 
in all cases be forbidden to appear through and be represented by their officers.” 


The majority bill, S. 675, imposes upon the Director of the Office 
of Federal Administrative Procedure, an office to be created under the 
bills recommended by both the majority and minority, the duty to ‘‘in- 
vestigate the admission to practice before the several agencies in order 
to determine whether it can be centralized and controlled, with a view to 
eliminating needless delay and duplication in authorizing members of 
the bar to appear before agencies; regularizing the circumstances in 
which other than members of the bar may properly so appear; etc.” 
Thus the right of non-lawyers to appear before these administrative 
agencies is recognized. 

The minority bill, S. 674, provides that: First, requirements for 
admission of attorneys or agents to practice, and the maintenance of 
formal registers of attorneys or agents shall be omitted wherever prac 
ticable. Secondly, the Office of Federal Administrative Procedure may, 
subject to certain conditions, establish and maintain a central method 
for the registration for admission of attorneys and others to practice 
before the several agencies. 

With respect to attorneys, it is provided that where admissions t0 
practice are deemed necessary by any agency, attorneys admitted to 
practice in the highest court of any State or territory, or in any Federal 
court, shall, upon their written representation to that effect, be admitted 
to practice before such agency, with an exception made in the case of 
the Patent Office. Thus, under this bill, if a man is admitted to practice 
in a U. S. district court he is eligible to practice before the administrative 
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agencies even though he may not be a member of the bar of the court 
of last resort of the State in which he practices. 

The important thing, however, is that both the majority and the 
minority recognize and provide for practice before the administrative 
agencies by non-lawyers. That is not so true in the American Bar 
Association bill [S. 918 and H. R. 3464], which provides that— 


“No other person than the one concerned or bis lawyer shall be authorized or 
permitted to appear before any such agency where the proceeding involves (1) the 
decision of questions of law, and (2) the preparation of a record which may be 
the basis for judicial review.” 


The American Bar Association bill impliedly recognizes the right 
of non-lawyers to appear in other cases if there be any. Certainly there 
would not be many I. C. C. cases that would not fall within one or the 
other of the two classes requiring lawyers. 


RULES AND REGULATIONS 


I should like to say a word as to what the Committee recommends 
with respect to administrative rules and regulations. The Committee 
does not believe public hearings are necessary as a condition precedent 
to rule-making, but it does believe that, when possible, an opportunity 
should be given for persons to express their views, and that existing use 
of informal conferences and public hearings should be continued. 

The Committee says that regulations, as a general rule, should not 
be effective for at least forty-five days after publication in the Federal 
Register. The Committee takes the view that persons should have the 
right to petition for new rules or amendments of existing rules, and that 
the administrative agencies should annually report to Congress with 
respect to their rule-making activities. The Committee opposes judicial 
review of administrative rules and regulations in general. It thus goes 
contrary to the provisions of the old Walter-Logan bill, and contrary to 
the American Bar Association bill. This bill retains the provisions of 
the vetoed Walter-Logan bill for judicial review of administrative rules, 
except that some changes have been made. The new A. B. A. bill provides 
jurisdiction to review administrative rules and regulations shall be in 
the District Court of the United States for the District of Columbia and 
not in the U. S. Court of Appeals for the District of Columbia. It is 
also provided that before there may be judicial review there must be a 
petition to the agency for amendment or rescission of the rule. 

The Committee recommends the use of declaratory rulings as to 
the application of a rule where a person has an interest actually affected 
by the rule. 

The Committee rejected the view that the rule-making process is 
essentially the same as that of legislation and that the legislative techni- 
que should be followed. 

The Committee reached the conclusion that there are four stages of 
rule-making: First, the investigation of the problems to be dealt with; 
second, a formulation of tentative ideas of regulations; third, the testing 
of these ideas ; and, finally, the formulation of regulations. 
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The Committee refers to the many statutes requiring hearings be- 
fore the Interstate Commerce Commission issues rules and regulations to 
earry those statutes into effect. 

May I also point out that the Committee is very specific in its 
recommendation that those who are affected by rules should have an 
opportunity to express their view with respect to those rules. 


INFORMAL PROCEDURES 


The Committee devotes a considerable portion of the report to the 
subject of informal procedures. It is stated that probably over ninety 
per cent of matters coming before administrative agencies are informal 
procedures of one kind or another. The Committee recommends that 
these procedures be improved in many instances. 

Speaking of some of these informal procedures, the Committee con- 
demns the practice in effect with some administrative agencies whereby 
a person has to admit past guilt before he is allowed to consent to not 
violate a law in the future. 

The Committee also recommends that in many instances where the 
statutes now require hearings it would be enough to require the agency 
to give notice of the proceeding, and if no protest is filed to then dispose 
of it without formal hearing. An example of that comes to my mind by 
reason of a recent experience. Section 5 of the Interstate Commerce 
Act makes hearings mandatory in unification cases. I recently had a 
case where an application was filed for unification of three railroads. No 
protests nor objections were filed. Yet an examiner had to go to Dallas, 
Texas, and I had to go there in order to go through the formalities of a 
hearing which took thirty-five minutes after we got there. The pro- 
ceeding could and would have been disposed of without a hearing had 
it not been for the requirement of the statute. 

In a number of places in the report the informal procedures of the 
Interstate Commerce Commission are commended. Particularly, there 
is much commendation for the work of the Bureau of Informal Cases. 

The bill of the American Bar Association provides for informal 
administrative settlements, and seems to encourage them. That bill also 
provides that where there is an informal settlement by compromise the 
facts with respect thereto must be stated in the annual report of the 
agency. 


ForRMAL PROCEDURES 


Next, let us consider the report of the Committee with respect to 
formal procedures. The Committee takes the view that formal cases 
have an importance out of proportion to their numbers. The report 
reminds me of what was said about Caesar’s wife. It states that not only 
should the decisions of the administrative agencies be impartial but that 
the public should be convinced that they are impartial. Expertness and 
expedition are held by the Committee to be essential. 
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The Committee discusses and criticises the length of hearings and 
the lengthy records in some cases. It is strong in its recommendation 
for prehearing conferences and stipulations of facts. The Committee 
commends the success which the I. C. C. has had with prehearing con- 
ferences in reparation and valuation cases. When we speak of prehear- 
ing conferences in I. C. C. procedure, there are some who think we are 
talking about something new. As a matter of fact, the Commission has 
had prehearing conferences and procedures for many years. 

The Committee, in discussing prehearing conferences, points out 
that adequate authority must be given the representative of the agency 
who presides at such conferences. 

The Committee also recommends that all hearings be public, except 
in a few cases where private and confidential matters are involved such 
as in some of the proceedings before the Veterans Administration. 

The so-called shortened procedure of the I. C. C. is very strongly 
approved and is recommended for use by all administrative agencies. 

The Committee points out, also, that the relaxation of common law 
rules of evidence in jury trials is a necessity in administrative hearings. 
The reasons are well known to all of us and need not here be discussed. 

Here is a point upon which I have some very distinct personal 
feelings. The Committee condemns the practice of examiners in ad- 
mitting evidence ‘‘for what it is worth,’’ and says that such practice 
shows indecision on the part of the examiners and unduly swells the 
record. 


OrrFiciaL NoTIcEe 


The Committee recommends a more extensive utilization of what we 
have come to call ‘‘ official notice,’’ but in doing so it says that this must 
be accompanied by what it refers to as ‘‘safeguarding mechanics.”’ 

The Committee refers to the action of the I. C. C. in refusing to 
take ‘‘official notice’’ after the record was closed of a $100,000,000 wage 
increase award in a rate case where the fact was important in reaching 
the proper result. The Committee says that the parties should be ap- 
prised of what the agency proposes to take ‘‘official notice,’’ and sets up 
procedure to carry that into effect. If, after the hearing is closed, the 
agency desires to take official notice of some fact, it should, according to 
the Committee, acquaint the parties with what it intends to do, and that 
if that is not agreeable to all the parties it suggests that the record be 
reopened and the question fought out. 


INVESTIGATIVE TECHNIQUE 


_ I should like to touch briefly upon the subject of ‘‘investigative tech- 
nique’’ to which I have earlier alluded. We discussed this subject rather 
fully before the Attorney General’s Committee during the course of the 
hearings on the monograph relating to the I. C. C. because the subject 
had been the brain-child of the Director of the Committee and his per- 
sonal associates. I am glad to say, however, that the Committee took the 
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view that sending the Harvard boys out to get the facts was not in 
furtherance of good administrative procedure, and so the philosophy of 
the investigative technique was not adopted by the Committee. 


EXAMINERS—HEARING COMMISSIONERS 


We now come to the subject of examiners. The Committee recog- 
nizes that the heads of agencies cannot personally hear testimony and 
make the initial decisions. It is recognized that examiners are a necessi- 
ty. In fact, they are referred to as ‘‘the heart of formal administrative 
adjudication. ”’ 

The Committee states that good men are attracted to these positions 
where their importance is recognized and adequate salaries paid; where 
authority and independence of judgment are accorded ; and where weight 
is given to their decisions. The Committee finds that in such cases pro- 
ceedings are well conducted and the public has confidence in them. 

On the other hand, it finds that such situation does not exist through- 
out all the administrative agencies and proposes to correct that evil by 
setting up what are known as ‘‘hearing commissioners’’ instead of 
examiners. The Committee suggests that these hearing commissioners 
should be ‘‘men of ability, stature and prestige.’’ They should be ap- 
pointed for definite terms. The majority says seven years, the minority 
says twelve years. The Committee also says that they should be paid 
substantial salaries. 

These hearing commissioners would constitute a separate unit in 
each agency organization. They would have the same relationship to the 
agency as judges of lower courts have to appellate judges who review 
their decisions. Their functions would be limited to presiding at hear- 
ings or prehearing negotiations, and to making initial decisions in cases. 
They would be nominated by the agencies, but approved and appointed 
by the Office of Federal Administrative Procedure. They would be re- 
movable only after hearing by a trial board independent of the agency 
to which the hearing commission is assigned. 

The findings and decision of a hearing commissioner would become 
the final decision of the agency unless an appeal is taken by a party or 
review is ordered by the agency on its own motion. In reviewing the 
work of the hearing commissioners, agency heads would be limited to 
the specific grounds set out by the party seeking the review, or to the 
terms of the order of the agency directing the review. Conclusions and 
interpretations of law would be open to full review. Findings of fact, 
the Committee says, should not be disturbed unless contrary to the 
weight of the evidence. The Committee finds that if this procedure is set 
up reviewing staffs will be eliminated as will the so-called ‘* anonymous’ 
reviewers about which we heard so much during the Smith Committee’s 
investigation of the National Labor Relations Board. 

In this connection may also be noted the provisions of the Amer- 
ican Bar Association’s bill which provides that where formal hearings 
are held outside of the District of Columbia they shall be presided over 
by a lawyer ‘‘learned in the law and agreeable to the lawyers for all 
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parties concerned’’ to be designated by the United States district judge 
for the district in which the person involved in the controversy resides. 
Here, however, is a case where the I. C. C. gets an exception. That bill 
provides that such provisions shall not apply to any formal hearings by 
the I. C. C. nor the United States Patent Office. 


THE DEcIsION OF CASES 


The Committee suggests that oral arguments should be made before 
the boards or commissions, sitting as divisions when necessary. In the 
case of single-headed departments or agencies the Committee suggests 
that all pretense of personal consideration or decision should be aban- 
doned, and boards of review or deciding officers created, with appeals to 
the agency head—in his discretion—and then personal decision by him. 


PROSECUTOR AND JUDGE 


The Committee is in full agreement with the position that the same 
person should not be prosecutor and judge. It cites the I. C. C. as an 
example that these functions can be separated within an agency and 
impartiality and public confidence obtained. 


OFFICE OF FEDERAL ADMINISTRATIVE PROCEDURE 


I shall review very briefly what is proposed with respect to the 
Office of Federal Administrative Procedure. The Committee recom- 
mends the creation of that Office, consisting of a Justice of the U. S. 
Court of Appeals for the District of Columbia to be designated by the 
Chief Justice of that Court, the Director of the Administrative Office of 
the U. S. Courts, and a Director of Administrative Procedure, who would 
be appointed by the President, by and with the advice and consent of 
the Senate. Each agency would designate one of its responsible officers 
to serve as an adviser to the Director. The functions of the Office of 
Administrative Procedure would be as follows: 


. To examine critically the procedures and practices of agencies 
which may bear strengthening or standardizing. 

. To receive suggestions and criticisms from all sources. 

. To collect and collate information concerning administrative prac- 
tice and procedure. 

. To appoint hearing commissioners. 


The Committee suggests that the Office of Administrative Procedure 
may very well study the following subjects: 


1. Admission to and control of practice. 
2. The issuance of subpenas. 

3. The use of depositions. 

4. Forms of briefs and pleadings. 

5. Answers. 
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6. The availability of records, including the costs of transcripts of 
proceedings. 

7. Reports required to be made of citizens—going into their necessity 
and their duplication. 


JUDICIAL REVIEW 


With respect to judicial review the Committee found existing pro- 
visions for judicial review to be wise and recommended that they should 
be maintained. 

The Committee believes that judicial review, generally speaking, 
should be limited to whether the agency acted within the scope of its 
authority, whether the procedure was fair, and whether the decision was 
based on substantial evidence. 

The Committee proposes, however, that if a wrong method of re 
view is sought, or if action is brought in the wrong court, then the court 
(if it has jurisdiction) should grant review as if a proper method had 
been chosen or (if it does not have jurisdiction) transfer the case to 
the proper court. 

The minority of the Committee takes a different view. Its view is 
that the haphazard, uncertain, and variable results of the present system 
(or lack of it) constitute a ‘‘major deficiency,’’ and that the present scope 
of judicial review is subject to question by reason of the interpretation 
of what constitutes ‘‘substantial evidence.’’ The minority view is that 
courts should set aside decisions clearly contrary to the manifest weight 
of the evidence. 

In the view of the minority, present statutory formulas of judicial 
review fail to take account of differences between various types of fact 
determinations. The view is also expressed that present standards of 
judicial review are unsatisfactory because they are determined by the 
usual case-to-case procedure of the courts. It is in this connection that 


the minority uses the statement: ‘‘Piece-work process produces patch- 
work results.’’ 


CopE oF STANDARDS OF FAIR ADMINISTRATIVE PROCEDURE 


The minority agrees that the recommendations of the majority, if 
carried out, would go very far toward effecting major improvements. 

The minority, however, proposes a ‘‘Code of Fair Standards of 
Administrative Procedure” to provide a ‘‘procedural pattern’’ to serve 
as a guide to administrators. 

The minority believes that the majority does not go far enough with 
respect to the separation of prosecuting and judicial functions, the scope 
and practice of judicial review, and the need for legislative statement of 
standards of administrative procedure. 

The minority discusses the ‘‘formlessness’’ of present procedure, 


the need for legislative guidance, and the deficiencies of the vetoed 
Walter-Logan bill. 





MARCH. 1941 513 





With respect to the proposals of the minority, the majority says: 


. The Committee’s report is intended to be a guide for admini- 
strators. 

. While the Code appears to prescribe a uniform procedure and 
effect standards, in fact it permits whatever in the opinion of the 
administrator is practicable and necessary. 

. The Code commands the obvious in situations where disobedience 
of the command will, without the Code, vitiate administrative 
action. 

. The effect of the Code is to say ‘‘do as you please’’ or ‘‘do nothing 
which is lawless.’’ 

. Because the Code would catch more than is intended, the impact 
may be harmful—and surely impracticable. 


In the view of the majority, these difficulties are not solved by 
vesting in the President the power ‘‘to suspend operation of any part of 
the Code as to any type of function or proceeding of any agency whenever 
he finds it impracticable or unworkable.’’ 

The majority believes it to be the better part of wisdom to be content 
at this time with the several major steps the Committee proposes, with 
future action depending upon experience with the operation of their 
proposals, and further studies by Congress, the agencies, and the sug- 
gested Office of the Federal Administrative Procedure. 


THE INTERSTATE COMMERCE COMMISSION IN PARTICULAR 


Taking the report as a whole with respect to what is said about the 
Interstate Commerce Commission, the Committee found very little to 
criticize. The Commission, it can be said, came out with a ‘‘clean bill 
of health.’’ In fact, it is very apparent that what the Committee did 
was to take the Interstate Commerce Commission’s procedures as the 
bases for its various recommendations. As to this, there is no apparent 
difference in views between the majority and minority. It is clear that 
the procedures of the Interstate Commerce Commission met with general 
approval by the Committee as a whole. 

The Committee makes its general recommendations with respect to 
delegation of authority, administrative information, informal methods 
of adjudication, rule-making procedure, and prehearing conferences ap- 
plicable to the I. C. C. 

With respect to the Commission the Committee makes the following 
special recommendations : 


1. That its rules be amended to eliminate necessity for answers un- 
less the defendant so elects, or that the Commission enforce the rule that 
answers must be so drawn as to advise of the nature of the defense. 

2, The Committee finds to be justified the practitioners’ dissatis- 
faction with respect to the failure of the Commission to make specific 
findings of fact. The Committee, however, places part of the blame on 
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the practitioners because of their failures to comply with the Commis- 
sion’s rule that briefs should include requests for such specific findings 
as the party believes the Commission should make. 

The Committee says that both proposed and final reports can be 
improved by a greater effort to clarify the findings of fact. 

3. The Committee believes the Commission has limited unduly its 
own power to take official notice of facts well known or readily available 
to it. The report points out that in addition to matters known by the 
Commission by reason of its specialized experience, there is a body of 
information contained in its official records of which it may take official 
notice, when clearly relevant, if in the course of the hearings, or there- 
after, there is notice of what is proposed to be done, and if opportunity 
is given to every party to explain or rebut the information of which 
official notice is taken. 

4. The Committee commends the work of the Bureau of Informal 
Cases as being highly effective in achieving economies of time and money. 
It is suggested that the Bureau may be even more successful if it did not 
rely solely on correspondence, but also used oral conferences. 


It is also suggested that the Commission encourage the consideration 
of appropriate cases on the informal docket when the complaint has in 
the first instance been filed on the Formal Docket, especially where rate 
matters are concerned. 


The Committee commends, also, the work of the Bureau of Service 


in the handling of demurrage disputes, pointing out that the Bureau has 
been successful in all but 5 out of 3500 cases in which the Bureau at- 
tempted to have them handled informally. 

The Committee believes the choice between the formal and informal 


docket should be made by the Commission rather than by the com- 
plainant. 


CoNCLUSION 


I have already used more than my allotted time. I have endeavored 
to make a report rather than an argument, and to refrain from expressing 


personal conclusions. I hope I have given you a bird’s-eye view of the 
report. 





O’Toole Bill H. R. 606 
(H. R. 2526) 


135 East 11th Place, 
Chicago, Illinois, 
February 14, 1941. 


Mrs. 8S. F. McDonough, Executive Secretary, 
Association of I. C. C. Practitioners, 

2218 I. C. C. Building, 

Washington, D. C. 


Dear Mrs. McDonough : 


I went to the Capitol yesterday noon after my talk with you and 
met the Clerk of the Judiciary Committee of the House of Representa- 
tives. I inquired of him what the present status was of the following 
bills : 


H. R. 605, introduced by Representative O’Toole, being ‘‘a bill to 
provide and make unlawful the practice of law before Government 
departments, bureaus, commissions, and their agencies by those other 
than duly licensed attorneys at law.”’ 


H. R. 2526, introduced by Representative Walter, being ‘‘a bill to 
govern practice before Federal administrative agencies.”’ 


The Clerk looked at his records and said that no move had been 
made up to the present time by either Representative O’Toole or Repre- 
sentative Walter looking towards a hearing of any kind on these bills. 
The fact of the matter is, of course, that the House has been concerned 
with weightier matters. He said that it was impossible to venture any 
prediction as to the future course that these bills might take, that ordi- 
narily action upon such bills would await a request from the Representa- 
tive who introduced them that a hearing be held. The Clerk said that if 
either one of these Representatives made such a request doubtless the 
bills would be assigned to a subcommittee of the Judiciary Committee, 
which sub-committee would then hold hearings. 

At his suggestion I asked that in the event any steps were taken to 
have these bills referred to the Judiciary Committee of the House or a 
sub-committee, he notify the Association of Interstate Commerce Com- 
mission Practitioners, Room 2218 I. C. C. Building, Washington, D. C., 
and me at my Chicago address, 135 East 11th Place, Room 809. 


Yours very truly, 
Elmer A. Smith 
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Admission To and Control Over Practice Before The 
(Administrative) Agencies 


(Excerpts From Report of Attorney General's Committee on 
Administrative Procedure, p. 124) 


In the Final Report of the Attorney General’s Committee on Ad- 
ministrative Procedure (Senate Document No. 8, 77th Congress, Ist 
Session), the following paragraph appears under the above heading: 


“Especially among lawyers’ organizations there has been manifest a sentiment 
in recent years that only members of the bar should be admitted to practice before 
administrative agencies. The Committee doubts that a sweeping interdiction of 
non-lawyer practitioners would be wise, nor does it believe that corporations or 
other organizations should in all cases be forbidden to appear through and be rep- 
resented by their officers. At the same time, it appears to the Committee that 
members of the bar are subjected to an unjustifiable annoyance in connection with 
their admission to practice before the agencies. Recognizing that some variations 
may be needed to fit particular situations, the Committee nevertheless feels that 
too little has been done by the agencies themselves in reexamining their present 
requirements and in considering cooperative centralized machinery to lighten the 
load of the agencies and of those who practice before them.” 





Bill Introduced In California Legislature to Prohibit Practice 
Before Railroad Commission by Non-Lawyers 


(Assembly Bill 2446) 


The following Bill was introduced by Mr. O’Day on January 25, 
1941. 

An Act to add Section 6125.5 to the Business and Professions Code, 
relating to the practice of law before the Railroad Commission of the 
State of California, its officers and employees. 

The people of the State of California do enact as follows: 

SECTION 1. Section 6125.5 is hereby added to the Business and 
Professions Code, to read as follows: 

6125.5 Any person representing another person before the Rail- 
road Commission of the State of California, or any officer of it, or any 
employee of it is practicing law. 





Bill To Prevent Non-Lawyers From Appearing Before Any 
Administrative Body of New York State 


(Wall Street Journal 2-21-41) 


Shipping and business interests of New York City are disturbed over 
a bill which has been introduced in the New York State Assembly by 
Assemblyman Ehrich of Erie County, under which no one but attorneys 
would be permitted to practice before any administrative body of the 
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State or of any of its municipalities ‘‘in any cases where the proceeding 
involves the decision of questions of law or the preparation of a record 
which may be the basis of judicial reviews,” the Merchants’ Association 
reported yesterday. 

The traffic bureau of the association has made a study of this meas- 
ure and has concluded that it would bar traffic experts in the employ of 
manufacturers and shippers and of commercial organizations from repre- 
senting their employes in cases before the Public Service Commission 
and also interfere with appearances before other administrative agencies 
such as those dealing with taxation, labor and unemployment insurance, 

Upon getting information that the measure was receiving serious 
consideration in the codes committee of the Assembly, George E. Mace, 
acting manager of the traffic bureau representing both the association 
and the Shippers’ Conference of Greater New York, and S. S. Eisen, 
representing other industrial traffic managers, submitted to the com- 
mittee an argument against reporting the bill. Mr. Mace told the com- 
mittee: 


“Industries have for fifty years or more employed traffic men whose every-day 
duties require them to be familiar with all the facts concerning the transportation 
used by their companies. In addition many of these traffic managers are specially 
trained, either through scholastic courses or by experience, in the proper preparation 
and presentation of their problems to the Public Service Commission. 

“We contend that it is not proper or in the public interest to restrict practice 
before these administrative bodies to attorneys when the administrative bodies are 
acting as agents of the Legislature.” 


Mr. Milton P. Bauman, a member of this Association’s Special 
Committee on Practice before Regulatory Bodies of States & Federal 


Government, appeared in behalf of this Association on March 4th and 
opposed the Bill. 





Music Is Attorneys’ Pastime* 


E. A. SMITH . C. BECKETT 


LAWRENCE CHAFFEE Erte J. Zour H. E. SPENCER 


Music offers relaxation to five members of the Law Department at 
Central Station, Chicago—Elmer A. Smith, general attorney; R. 0. 
Beckett, general attorney and land and tax commissioner, and Lawrence 
Chaffee, Erle J. Zoll and Harold E. Spencer, commerce attorneys. They 
often play and sing together at the home of Mr. Smith and sometimes 
at the home of Mr. Beckett. Mr. Smith and Mr. Zoll play the piano, 
Mr. Chaffee sings bass, Mr. Beckett baritone and Mr. Spencer is a tenor 
singer. 


Evmer A. SMITH 


Mr. Smith was born at Madison, S. D., attended high school there and 
in Colorado, and had one year at the Univ ersity of Colorado at Boulder, 
Colo. He was graduated from Kent Law School, Chicago, in 1910, and 
attended courses in the evening school at the University of ‘Chicago. 

At the age of 10, in South Dakota, he began taking piano lessons 
from an aunt. While in Denver he continued his instructions in pian0 
under Frederick Schweiker, director of music in a Denver church. The 
remainder of his knowledge of the piano has been obtained through 
constant practice and study. Within the last year or so he has acq 


* Reprint from February issue of the /llinois Central Magazine. 
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“add-a-part’’ records, that is, where violin and cello or orchestra parts 
have been recorded, leaving the piano part to be played by the individual. 
This gives him an excellent opportunity for perfecting his technique. 

Mr. Smith, is also a bibliophile, having a first edition of Boswell’s 
Life of Samuel Johnson, Johnson’s Dictionary and others. His library 
consists of between 800 and 900 volumes. His most prized possession is 
am acknowledgment from the Bodleian Library of Oxford University, 
thanking him for his contribution of a paper on Sir William Osler, as 
ven by a layman. 

Mr. Smith lives with his mother at 1110 East Fifty-Second Street, 
Chicago. 


R. C. Beckett 


R. C. Beckett was born at West Point, Miss. He received his educa- 
tion at the University of Mississippi at Oxford, Miss., and at Oxford 
University, England, where he went on a Rhodes scholarship. He began 
his Illinois Central service in May, 1916. 

Mr. Beckett’s first real test of his baritone voice came when he sang 
toentertain his friends while he enjoyed a vacation in 1927 in the Grand 
Canyon of the Colorado, with a party of four, among whom was one of 
Mr. Beckett’s best friends, Bishop Scarlett of Missouri. While Mr. 
Beckett has been largely self taught in music, he studied recently, how- 
ever, under Shirley Gandell, an Oxford man, a professional teacher of 
voice in Chicago. 

He now sings frequently with clubs and for parties and is also a 
member of an informal quartet of the American Bar Association. He 
ischairman of the committee on state taxes of that association. Because 
of his knowledge of music he has on several occasions been able to lead 
other singers. 

As an additional avocation, Mr. Beckett has played football, but 
today still plays tennis, golf and chess, for which he has been awarded 
prizes, 

Mr. Beckett lives with his wife in Evanston, III. 


LAWRENCE CHAFFEE 


Lawrence Chaffee, commerce attorney, came to the Illinois Central 
on May 24, 1934. He handles rate cases before the Interstate Commerce 
Commission and also some cases before the state commissions. He was 
born at Ithaca, N. Y. 

Mr. Chaffee began singing about 1918, as a boy soprano at the age of 
10, in church choirs, especially in Albany, N. Y. In 1922, when his 
Yoke changed, he first sang alto roles, later becoming a bass singer. 

During the last fifteen years his bass voice has been heard in various 
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churches. This he began to do while in New Orleans, La., continuing in 
Atlanta, Ga. He sang with the Emory University Glee Club in Atlanta 
for six years, also doing some solo work. While in Atlanta he also sang 
on station WSB, that and his church singing taking care of a consider- 
able part of his university expenses. 

He was graduated from Emory University in 1929 and from the 
Lamar School of Law of Emory University in 1932. 

In 1926 and 1928 he toured Europe with the Emory Glee Club and 
while with that organization sang in ‘‘H.M.S. Pinafore’’ and ‘‘Show- 
boat.’’ He served as president, manager, graduate manager and assistant 
director of that club between 1928 and 1932. He has sung at Chicago 
banquets, and has been soloist with the Lake Shore Operetta Group of 
Evanston, Ill., in 1936 and 1937, in ‘‘the Mikado’’ and ‘‘ Robin Hood.” 
While in New Orleans he sang in several operettas, ‘‘the Mikado,’’ ‘‘the 
Gondoliers,’’ ‘‘the Sorcerer’’ and others, produced by the School of 
Music of Sophie Newcomb College. He also rendered solos at the annual 
dinner of the Railway Business Woman’s Association in 1937. 

Mr. Chaffee has studied voice for seven years, one year of which was 
under G. C. Cooksey of New Orleans, also under Margaret Hecht of 
Atlanta, a former Viennese opera star. 

He lives at 5346 Cornell Avenue, Chicago. He is a member of the 


University Club, Sigma Chi, Omicron Delta Kappa and of the Jackson 
Park Yacht Club. 


Erte J. Zou, JR. 


Erle J. Zoll, Jr., came to the Traffic Department of the [Illinois 
Central on July 1, 1936, in its Commerce Bureau and on July 6, 1937, 
was transferred to the Law Department as attorney. He was admitted 
to the bar on October 15, 1936. He handles business involving the Inter- 
state Commerce Commission, chief of which are rates on rail and truck. 
Mr. Zoll was born at Fort Wayne, Ind. 

He began taking piano lessons at the age of 12, continuing for seven 
or eight years. He studied piano under Marie Paldi, a private instructor 
and composer. 

He has given public recitals at the Woman’s Athletic Club, 626 
North Michigan Avenue and at St. Paul’s on the Midway. At the First 
Presbyterian Church, Sixty-Fourth Street and Kimbark Avenue, he has 
played accompaniments for group singing and has occasionally given 
solos. For personal pleasure he has made twelve compositions, small 
piano selections a la morceau. He also played at his sister-in-law’s 
wedding. 

Mr. Zoll married on June 17, 1939. That week a dinner was given 
for him at the Blackstone Hotel, when he played ‘‘Ah, Sweet Mystery 
of Life’? by Victor Herbert. Lawrence Chaffee sang De Hardelot’s 
‘“Because,’’ accompanied by E. A. Smith. 

Mr. and Mrs. Zoll make their home at 8251 Ellis Avenue. 
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Harowp E. SPENCER 


Harold E. Spencer, commerce attorney, who handles business per- 
taining to Interstate Commerce Commission rates on rail and truck, 
came to the Illinois Central Law Department, September 1, 1938. He 
was born at Alliance, Neb. 

Mr. Spencer first began to sing, when at the age of 15, he was in 
high school. After that he studied for three years under Parvin Witte, 
professor of voice at the University of Nebraska. He was a member of 
the Lincoln, Neb., high school orchestra, in which he played slide trom- 
bone. While studying at the University of Nebraska, in Lincoln, he sang 
in the A Capella choir, later known as the Great Cathedral Choir. 

Mr. Spencer came to Chicago in the fall of 1935, taking the last two 
years of his law course at the University of Chicago, being graduated 
in June, 1937. 

After coming to Chicago, Mr. Spencer sang with the University 
of Chicago choir for four years. Today he sings with a smaller group of 
about thirteen voices, the Collegium Musicum, under the direction of 
Sigmund Levarie of the Chicago University Music Department. Last 
year, or in the spring of 1940, he sang the ‘‘Passion according to St. 
John,’’ at which time the orchestra of the Collegium Musicum accom- 
panied the singers. He has also sung with the Midway Singers at the 
University of Chicago. 


While at the University of Nebraska, Mr. Spencer sang over station 
KFAB every day for a year, thus helping to pay his way through school. 

At the wedding of Erle Zoll he rendered two solos and has also sung 
at other weddings. 


Mr. Spencer lives at 6437 Kimbark Avenue, Chicago. 





Practitioners’ Aid in Drafting New Maritime 
Commission Rules of Procedure 


By 


Davip E. Scotu 
Assistant to Commissioner 


Early last year the Maritime Commission undertook a comprehen- 
sive revision of its Rules of Procedure in regulatory cases under the 
Shipping Acts. While there had been minor amendments and additions 
from time to time in past years, this was the first attempt at a general 
overhauling of the rules since their inception. Accordingly, the Con- 
mission’s regulatory procedure was carefully analyzed and reviewed to 
determine which of the practices which have become established during 
a quarter century of shipping regulation should be retained and 
strengthened and which should be eliminated. 

The concern of those who have been distressed over the character 
and functions of Federal administrative agencies has been primarily 
over the concept of a fair hearing under the practices of the newer 
agencies. To a lesser degree, if at all, the critics of administrative prac- 
tice have been concerned with livening up the administrative process, 
and removing the causes of delay. The latter problem has been the 
principal concern of those responsible for the revision of the Commis. 
sion’s rules. Fortunately, relations between the Commission and those 
who practice before it have always been friendly and cooperative so that 
the question of a fair hearing has almost never been an issue in the ex- 
perience of either the Maritime Commission or its predecessors, and in 
the isolated instances where such an issue has been raised the situation 
has been promptly corrected to the satisfaction of the parties. In ap 
proaching the present revision, therefore, the Commission’s staff felt 
that it could rely upon the good will of its practitioners to aid them in 
constructing a streamlined procedure which will respond to the demand 
for an administrative process which is both fair and effective. 

Rules of practice by their very nature are a bi-lateral undertaking, 
and changes in procedure cannot be successful without the understanding 
and assistance of the persons who are expected to apply them. The 
Commission, therefore, decided to place its proposals before the prac 
titioners while these proposals were still in the preliminary draft stage. 
Thus the practitioners were called upon to participate in the drafting, 
and to assume a share of the responsibility for the success or failure of 
the project. 

As stated, the broad purpose of the revision is to secure simplification 
of issues and a more expeditious disposal of cases. With the cases re 
maining under the Commission’s jurisdiction, representing approximate 
ly fifty percent of its former regulatory work, it is hoped that final orders 
may be issued three or four months after the filing of the complaint, # 
against periods of a year or more which have not been unusual in the 
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past. To reduce where possible the number of issues in advance of the 
hearing the Commission proposes to employ the pre-hearing procedure 
adopted in the new Federal rules. Notwithstanding the fact that the pre- 
hearing procedure has met with only moderate success in Federal prac- 
tice, it is believed that the technique might work out well in Commission 
proceedings because of the fact that the participants are dealing with 
familiar issues and personalities. Our experience has shown that not 
every case needs to be carried to a formal hearing. Indeed a large 
proportion of the cases have been disposed of without hearing. The 
rules, therefore, are now framed to encourage the parties to get together 
wherever possible. Machinery for disposing of cases on agreed facts 
which has been extensively relied on, though not previously embodied 
in the rules, has been codified for the first time. To this has been added 
a provision for voluntary settlements which may be invoked at any time 
during the course of the proceeding. 

One class of issues which frequently complicates the conduct of 
hearings and produces much unnecessary wrangling among counsel arises 
out of the doubtful status of persons not directly involved in the pro- 
ceeding who appear at regulatory hearings. The interests affected by 
proceedings under the Shipping Acts are frequently numerous and 
varied, and the rule as to who may or who may not participate in regula- 
tory hearings must be flexible in order that the Shipping Acts may be 
administered fairly and efficiently. However, experience has shown that 
unless the status of various interested persons is clearly defined much 
time and transcript is wasted on irrelevant issues. Accordingly, the new 
rules attempt to distinguish between those who are parties and those 
whose appearance is based on a general interest in the subject matter 
of the case. The right to intervene is defined more closely, and a new 
provision permits appearances without intervention for limited participa- 
tion in the proceeding. Other provisions in the rules represent an effort 
to secure shorter, more concise transcripts by codifying certain practices 
which have grown-up over the years, and eliminating some of the objec- 
tionable ones. Likewise, an attempt has been made to state the authority 
of the Examiner on controversial points, such as the application of rules 
of evidence, the use of written statements, exceptions to rulings, and 
furnishing of copies of exhibits. 

The preliminary draft embodying the proposals briefly outlined was 
submitted to the practitioners in June of last year. Over one hundred 
replies were received. Many of them considered each item of the re- 
vision in detail and raised points which had not been previously consider- 
ed by the drafters. In the light of the replies, some of the proposals were 
rejected and others were modified. Very few disagreements in principle 
were disclosed by the practitioners’ comments, and practically every one 
of the suggestions and criticisms received was adopted in some form or 
fo a second draft which was assigned for public hearing on January 

At the hearing only one controversy of importance developed. Sev- 
eral of the counsel present objected to the order to show cause in Section 
15 proceedings set forth in Rule 4.12 on the theory that the show cause 
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procedure might have the effect of shifting the burden of proof onto 
carriers whose agreements previously filed and approved under Section 
15 were under attack. Briefs were filed on this point and are now under 
consideration by the Commission. 

The final rules will shortly be issued and thanks to the efforts of 
the practitioners, attorneys and traffic representatives who assisted gen- 
erously with their time and ideas, their success is assured. 
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Revised I. C. C. Rules of Practice 
By Wrupour La Rog, Jr. 


The Interstate Commerce Commission is busily at work revising its 
rules of practice. It is anticipated that the tentative revision will be 
made available to the practitioners for criticism before final adoption. 

That President McCollester had a happy thought in propounding 
ertain questions for consideration by our membership in connection with 
the new rules is indicated by the generous responses received from the 
various local chapters. An attempt is made to summarize below the 
reactions to our president’s suggestions: 


1. Whether pleadings and particularly answers should 
be made more specific. 


Trunk Line Interstate Commerce Law Committee: 


We are opposed to the suggestion. It would tend toward prelimi- 
nary motions resulting in delay. More detailed and specific answers 
could not be made by defendants within the limited period of twenty 
days now allowed. In the courts a general denial is sufficient to put the 
whole case in issue. 


Chicago Chapter: 


For most cases the present rules are sufficient, but for unusual cases 
the rules might provide an opportunity for the adverse party to file a 
motion for more specific pleadings within thirty days after the filing of 
acomplaint or answer, reply to be filed within ten days. 


Pittsburgh Chapter: 


Present rule satisfactory except that a requirement might be added 
that specific answers be made to each allegation. 


New York Chapter: 


The issues would be clarified if witnesses who testify at length from 


prepared statements were required to distribute such statements prior to 
the hearing. 


St. Louis Chapter: 


Present rule is adequate except that a provision might be added for 
the filing of motions to make pleadings more definite. 


San Francisco Chapter: 


The present rules are adequate if more strictly enforced. 


2.-3. Whether, and if so how, pre-hearing procedure 
can be developed and availed of and whether provision 
should be made for interrogatories or examinations 
before hearing. 
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Trunk Line Interstate Commerce Law Committee: 


Pre-hearing procedure can be experimented with adequately under 
present rules. 


Chicago Chapter: 


It would be well to experiment with pre-hearing procedure in selec- 
ted cases before embodying definite changes in the rules. 


Pittsburgh Chapter: 


The same result can be accomplished without change in the rules by 
cooperation between the parties. Pre-hearing discussion should be had 
in the presence of a commissioner or examiner. 


New York Chapter: 


A great deal of time would be saved if exhibits were made self- 
explanatory, instead of taking a great deal of time to explain them at 
the hearing. 


St. Louis Chapter: 


It is not desirable to extend the use of interrogatories or examina- 
tions before hearing. 


San Francisco Chapter: 


Except for cases heard in Washington, D. C., pre-hearing procedure 
would not be helpful because of added delay. 


4. Whether proceedings could be shortened and yet 
rights preserved by more general use of affidavits and 
prepared statements, preserving the rights to cross- 
examination only if requested. 


Trunk Line Interstate Commerce Law Committee: 


Provision for something similar is already made under shortened 
procedure, but where cases cannot be tried on that basis the new rule 
might result in greater confusion and expense. Affidavits are of doubt- 
ful value, in most cases a witness should be present to testify in person. 
Any special circumstances can be taken care of under present rules. 


Pittsburgh Chapter: 


We believe that affidavits and prepared statements should be en- 
couraged. 


St. Louis Chapter: 


The use of affidavits and prepared statements will confuse rather 
than clarify records. 
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San Francisco Chapter: 


The use of affidavits is not practicable. The shortened procedure is 
adequate. 


5. Whether there should not be oral argument before 
the Examiner on the facts at the conclusion of a hear- 
ing similar to a summing up in court litigation rather 
than delayed briefs on the facts. 


Trunk Line Interstate Commerce Law Committee: 


Rule 14(d)(1) of the present rules now provides for this and no 
change is necessary. Summing up is usually before a jury. The Ex- 
aminer is more nearly in the category of a judge. 


Chicago Chapter: 


The present rules governing oral argument before an Examiner 
should remain unchanged. In the smaller cases it is practicable to ar- 
gue before the examiner but in the more important cases it is not prac- 
ticable. 


Pittsburgh Chapter: 


Such a practice should not be made mandatory. The present rules 


are adequate. 
St. Louis Chapter: 


Oral argument before the examiner. should not be compulsory nor 
should it take the place of written briefs. 


San Francisco Chapter: 


The present rule making provision for oral argument before an Ex- 
aminer if desired would seem to be adequate. 


New York Chapter: 


If briefs are dispensed with oral argument should be before the 
Commission itself. Question raised whether the time consumed in an- 
swering questions from the Bench should not be deducted from the time 
allotted to counsel. 


6. Whether in ordinary adversary proceedings, mem- 
orandum briefs on law questions should not be re- 
quired to be filed at the beginning or in any event 
prior to the close of a hearing, as is required now in 
many of the district courts. 


Trunk Line Interstate Commerce Law Committee: 


We do not see where there would be much need for such a rule in 


I. C. ©. procedure. There is no general court rule requiring such a 
practice. ae a 
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Chicago Chapter: 


If the Commission desires such briefs they can be called for under 
present rules. This has been done in certain motor carrier cases. We 
oppose any rule requiring such briefs. 


Pittsburgh Chapter: 
Such a rule should not be adopted. 
St. Louis Chapter: 


We are opposed to such a rule. The law points can be better de- 
veloped after the testimony and exhibits have been studied. 


San Francisco Chapter: 


Since most cases before the I. C. C. turn on questions of fact pre- 
liminary briefs on law questions are not necessary. 


7. Whether there should be any preliminary briefs at 
all or whether as is the case in some tribunals, the Ex- 
aminer should not first prepare his proposed report 
without the delay incident to briefs, the parties then 
filing briefs addressed solely to the proposed report. 


Trunk Line Interstate Commerce Law Commitice: 


Briefs are a valuable aid to the Examiner. Abolition of briefs 
might delay the proposed reports. Briefs can be waived under present 
rules if desired. We do not feel the Commission unduly delays its deci- 
sions. 


Chicago Chapter: 


We think it would be most unfair, placing the Examiner in the 
position of having to search out and correlate all of the evidence with- 
out the help of briefs. This would cause delay. 


Pittsburgh Chapter: 


If preliminary briefs were eliminated the examiner would of neces- 
sity be required to spend additional time in reviewing the record. It 
would at least be debatable whether time would be saved. 


St. Louis Chapter: 


The Examiner should not be turned loose on a formidable record 
without the assistance of briefs prepared by counsel. 


San Francisco Chapter: 


This committee recommends that the present rule and practice be 
continued in effect. 
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In addition to the foregoing suggestions from regional groups, the 
Committee has received a number of helpful suggestions from individu- 
als. For example, Mr. Joseph F. Eshelman points out that the pro- 
cedure adapted to the functioning of strictly judicial tribunals is not 
necessarily appropriate for administrative bodies. Complaints with rela- 
tively few exceptions are formal in character and allege only the ulti- 
mate fact of unreasonableness or undue prejudice with a virtual omis- 
sion of evidentiary facts. In view of the scope of evidence which may 
be offered at an administrative hearing, a rule requiring a complaint 
setting forth the scope of the evidence even in broad outline would be 
unworkable. In the ordinary case a bill of particulars, suggests Mr. 
Eshelman, is not necessary and would cause delay. If a rule were 
adopted requiring answers to be more specific more time would have to 
be allowed to enable the defendants to study into the merits of the case. 

As to pre-hearing procedure Mr. Eshelman believes that it would be 
“entirely possible that a more extensive use of this type of procedure 
would be worth trying,’’ but it has not yet been established whether it 
would be so generally appropriate as to warrant the provision of a special 
rule. 

Mr. Ralph H. Cahouet of Boston, Mass., advises the committee that 
“The only eriticism that I have of Interstate Commerce Commission 
practice at the present time or to conduct of proceedings is the liberal 
seope afforded for hearsay. This multiplies issue upon issue, and in my 
observation is responsible for what seems to be 75 percent of the lost 
motion at proceedings before Examiners.”’ 

Mr. J. P. Plunkett, General Attorney for the Great Northern Rail- 
way Company, suggests that greater use of regional examiners by the 
Commission might reduce the length of itineraries and permit quicker 
decision. He adds that ‘‘the records in important cases have reached 
such scandalous proportions that they have, to a great extent, defeated 
the purpose of a hearing.’’ He suggests that prior to the hearing the 
complainant should serve upon the defendant a statement of facts upon 
which he relies, the defendant to answer or deny within ten days. The 
hearing would then be limited to the controverted facts. 

_ Mr. Fred S. Keiser, Traffic Commissioner for the Duluth Chamber 
ot Commerce, advances the suggestion that both the examiner and the 
Commission should be more specific in making findings of fact support- 
ing their conclusions. 

An experienced practitioner, William A. Northeutt, General Solici- 
tor for the Louisville & Nashville Railroad Company advises the com- 
mittee that he has ‘‘really failed to be impressed with the idea that pre- 
hearing conferences have accomplished anything of substantial practical 
mportance.’’ He is doubtful about the value of interrogatories but he 
believes that a more general use of affidavits or prepared statements, to 
be furnished to opposing parties before hearing, would be advantageous. 
Mr. Northeutt expresses the feeling of many practitioners when he says 
that ‘A full and fair hearing doesn’t mean that everything but the cat 
should be thrown into the record.’’ He suggests that both the examiners 
and practitioners could correct this evil through cooperation by ‘‘seeing 
\o it that the wheat goes into the record and that the chaff stays out.”’ 
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Incidentally, there is increasing criticism of the loose practice of some 
examiners in failing to rule on the admissibility of evidence but instead 
making the observation that ‘‘it will be received for what it is worth,” 
the usual implication being that while the evidence offered is not worth 
much, and is probably incompetent, it will be received anyway. The 
feeling is that clear-cut rulings would improve the procedure. 

A letter bristling with novel suggestions was received from H. B. 
Cummins of Houston, Texas. He considers the making of rules less im. 
portant than the caliber of men appointed to public office. ‘‘It seems to 
me that many of the men who have been appointed to high place, includ- 
ing positions on the Supreme Court, have been chosen solely because of 
their generosity with other people’s property rather than peculiar fitness 
for the work.”’ 

Suggestions were also received by the committee from H. R. Bra- 
shear of Los Angeles, W. A. Cole of Boston, Thomas B. Martin of Joplin, 
Mo., C. Eugene Fowler of Birmingham, Ala., Ralph L. Shepherd of Port- 
land, Ore., J. Early Craig of Phoenix, Ariz., Frank H. Luther and Roy 
Carson of Louisville, Ky., L. M. Bradshaw of San Francisco, and from 
George Maurice Morris, Charles Clark, P. H. Johansen and Edward F. 
Lacey of Washington, D. C. 
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Rail Transportation 
By F. F. Estes, Editor 


—_—__ 


1. C. C. Organization Schedule 


The Interstate Commerce Commission has amended the eleventh 
raph of its organization schedule and assignment of work adopted 
November 15, 1940, to read as follows: 

“The Chairman of the respective divisions: Merely procedural 
matters in any formal case or pending matter, and extensions of time for 
empliance with orders (except in investigations on the Commission’s 
own motion), in any such case or matter which is not the subject of a 
sit in court, when the subject matter or particular proceeding has been 
or is assigned or referred to the division: Provided, That if the proceed- 
ing has been assigned to a Commissioner for administrative handling or 
preparation of report, such Commissioner shall act on such procedural 
matters (including extensions of time for compliance with orders) ; and 
if the subject matter or particular proceeding has not been assigned or 
referred to a division or to a Commissioner, the chairman of Division 
(ne may act on such matters.’’ 





Ex Parte 104—Part !1—Terminal Services 


Examiner Way has recommended that the I. C. C. find that the ser- 
viee rendered by the Snoqualmie Falls Lumber Company at its plant 
at Snoqualmie, Washington, in switching cars in interstate traffic to and 
from the Lumber Company’s mills is a service of transportation which 
the railroads are obligated to perform, and for the performance of which 
by the Lumber Company they may lawfully pay allowances in accord- 
ance with Section 15(13) of the Interstate Commerce Act. 

The switching service consists of moving cars to and from the in- 
terchange over level tracks and spotting at designated points and pick- 
ing up the loaded cars, which could easily be performed by the railroads. 
The railroads prefer to have the Lumber Company perform the services 
because that method is more convenient and economical for them. In 
Chiloquin Lumber Company Terminal Allowances [241 I. C. C. 495] 
allowances were authorized under similar circumstances. 





Loading and Unloading Charges at St. Louis and Chicago 


The I. C. C. has ordered railroads loading and unloading freight 
at St. Louis and Chicago to establish a minimum rate of 75-cents per 
‘on. The Commission found that the 55-cent rate charged by the Wa- 
vash at St. Louis and by all railroads at Chicago violated the Interstate 
Commerce Act prohibiting rates so far below cost of service as to con- 
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stitute a rebate. The order was made in Docket 27,365—Freight For. 
warder Investigation, in a second report of the Commission on further 
hearing. 





Charges for Protective Service to Perishable Freight 


The I. C. C. has announced further hearings in Docket No. 20769, 
Charges for Protective Service to Perishable Freight, for the purpose 
of receiving evidence concerning the effect of mandatory charges for 
refrigeration service under Section 4 of the Perishable Protective Tariff. 





Multiple Car Rates 


The Illinois Central Railroad Company has applied to the Inter- 
state Commerce Commission for authority to reduce coal rates on 50-car 
train loads moving from the Springfield, Illinois, coal mines to Chicago. 
The present rate is $1.75 a net ton in carloads and the proposed rate is 
$1.30 a net ton on 50-car train loads. The application is for the pur- 
pose of recovering a portion of the coal traffic which has been lost by 
the rail-barge route. 





New York Port Authority Grain Case 


The Port of New York Authority has filed a brief with the I. C. C. 
attacking discriminatory rates to competing ports on the transportation 
of grain. At present Baltimore and Philadelphia enjoy a preferential 
rate over New York that amounts to 3 cents per bushel in the transpor- 
tation rate and 4 cents per bushel in the storage charges on grain held 
for a period of twenty days or more resulting in a total disadvantage to 
the Port of New York of 7 cents per bushel. 

The brief states that the elevation, handling and trimming of grain 
into steamship holds formerly brought in an estimated revenue of $3,- 
000,000 a year and gave direct employment to more than 1,000 men. 
Eighty per cent of this business has been lost to the Port of New York, 
having diverted to competing ports. 





Union Terminal Railway Company Control 


The I. C. C. has denied petitions of the Railway Labor Executives’ 
Association and the Brotherhood of Railway and Steamship Clerks, 
Freight Handlers, Express and Station Employees for leave to inter- 
vene in Finance Docket No. 12830, Union Terminal Railway Company 
and St. Joseph Belt Railway Company Control. 
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R. F. C. Loans to Railroads 


As of January 31, 1941 the R. F. C. had loaned railroads 
$797,565,805.16, and had received repayments thereon amounting to 
$320,281,661.87. 

Federal Loan Administrator Jesse H. Jones indicated at a press 
conference recently that R. F. C. interest rates on railroad loans will stay 
at 4%, at least for the present. 





New York Central Equipment Trust Certificates 


Division 4 of the I. C. C. has granted authority to assume obliga- 
tion and liability in respect of not exceeding $10,900,000 of New York 
Central Railroad 172% Equipment Trust Certificates, to be sold at 
100.054% of par and accrued dividends, the proceeds to be used in the 
purchase of freight cars, oil-electric switching locomotives, passenger 
coaches and stainless steel trains. 





Northern Pacific Equipment Trust Certificates 


Division 4 of the I. C. C. has granted the Northern Pacific Railway 
Company authority to assume obligation and liability, as guarantor, in 
respect of not exceeding $3,000,000 of Northern Pacific Railway Com- 
pany 1941 one-and-three-quarters per cent equipment trust certificates, 
to be purchased by J. P. Morgan & Company, Inc., as trustee, and sold 


at 101.61 and accrued dividends, in connection with the procurement of 
locomotives. 





Pennsylvania Railroad Equipment Trust Certificates 


Division 4 of the I. C. C. has granted the Pennsylvania Railroad 
Company authority to assume obligation and liability in respect of not 
exceeding $11,925,000 of Pennsylvania Railroad equipment trust certi- 
ficates, the proceeds of which to be used to buy box cars, gondola cars, 
cabin cars and high speed electric locomotives. 





Elgin, Joliet & Eastern Railway Company Equipment Trust 
Certificates 


Division 4 of the I. C. C. has granted authority for the Elgin, Joliet 
Eastern Railway Company to assume obligation and liability of not 
exceeding $2,900,000 of equipment trust certificates, the proceeds to be 


used for the acquisition of hopper cars, gondola cars, and all-steel wood- 
lined freight cars. 
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Illinois Terminal Railroad Securities 


Harris, Hall & Company, Inc., bidding alone, obtained award of an 
issue of $560,000 of Illinois Terminal Railroad one to ten-years equip- 
ment trust certificates. The bid was for 100.029 and an interest rate of 
2 per cent, with an alternate proposal of 98.753 and 134 per cent cou- 
pons. The one calling for the 2 per cent rate on the issue was accepted. 

An issue of $1,500,000—one to ten-years equipment trust securities 
has been sold by the Detroit, Toledo & Ironton to Evans, Stillman & 
Company at 98.32 and 134, indicating an interest-cost basis of about 1.56 
per cent. In this instance there were seven other bidders. 





Richmond, Fredericksburg & Potomac Railroad Company Bonds 


Division 4 of the I. C. C. has granted authority to the Richmond, 
Fredericksburg & Potomac Railroad Company to issue not exceeding 
$6,500,000 of general-mortgage sinking-fund 3% bonds, to be sold at par 
and accrued interest and the proceeds applied to the redemption of 
bonds of the Washington Southern Railway Company, which have be- 
come obligations of the Richmond, Fredericksburg & Potomac. 





Waco, Beaumont, Trinity & Sabine Railroad Company Receiver’s 
Notes 


Division 4 of the I. C. C. has authorized the Receiver of the Waco, 
Beaumont, Trinity & Sabine Railroad Company to issue Receiver’s 
Notes in the amount of $12,733.56, to bear interest at a rate not exceed- 
ing 6% per annum and to mature not later than six months from their 


respective dates, the last maturity date to be not later than February 1, 
1943. 





Seaboard Air Line Railway Company Receivers Financing 


The Interstate Commerce Commission has approved aid by the Re- 
construction Finance Corporation in financing the purchase of railroad 
equipment by the receivers of the Seaboard Air Line Railway Company 
through the purchase, or purchase and guaranty, or guaranty, of not ex- 
ceeding $1,905,000 of equipment trust certificates. 

The Interstate Commerce Commission has granted authority to the 
Seaboard Air Line Railway Company to assume obligation and liability 
in respect of not exceeding $1,905,000 of Seaboard Air Line Railway 
equipment trust certificates, series JJ, to be issued by the Girard Trust 
Company as trustee, and sold at par and accrued dividends to the Re- 
construction Finance Corporation in connection with the procurement 
of certain equipment. 
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Denver & Salt Lake Railway Control 


In Finance Docket No. 8070—Denver & Salt Lake Railway Control, 
the I. C. C. has reopened the case for the purpose of developing addi- 
tional evidence with a view to determining (1) whether the price of $155 
a share which said The Denver and Rio Grande Western Railroad Com- 
pany was authorized to pay for the stock of the Denver and Salt Lake 
Railway Company was the bargain and sale price which said railroad 
company had paid, or agreed to pay, for said stock and included no 
commissions or bonuses, and (2) whether said condition No. 1 is just and 
reasonable or (3) whether the price of $155 a share for said stock in- 
cluded undisclosed amounts for commissions or bonuses and was ap- 
proved, and said condition was imposed upon said The Denver and Rio 
Grande Western Railroad Company, as the result of material misrepre- 
sentations and misleading statements of fact in the original application 
filed by said The Denver and Rio Grande Western Railroad Company 
therein, and in the testimony and evidence introduced at the hearings in 
said proceeding and in the briefs and argument therein; and also for 
the purpose of determining, in the light of the facts thus disclosed, (4) 
whether said order of September 15, 1931, and said supplemental orders 
should be modified, and, if so, in what respect, and (5) whether said 
condition No. 1 should be rescinded, amended, or modified, and, if so, 
in what respect. 





Erie Railroad Company Reorganization 


Division 4 of the I. C. C. has submitted to the interested parties, 
for acceptance or rejection, the reorganization plan of the Erie Railroad 
Company as approved by the Commission and by the United States 
District Court for the Northern District of Ohio, Eastern Division. 





Chicago Great Western Railroad Company Reorganization 


Reorganization of the Chicago Great Western Railroad: Company, 
the second major carrier to conclude such proceedings was virtually 
completed on February 20, when the System’s properties were trans- 
ferred to the successor corporation known as Chicago Great Western 
Railway Company. The transfer became effective at 12.01 A. M. on that 
day. Reorganization proceedings were undertaken in 1935. Capitaliza- 
tion of the new company will be $63,091,827 as compared with $96,- 
000,000 for the old company. 

The Chicago and Eastern Illinois was the first major carrier to 
consummate its reorganization plan. 





Wabash Railroad Reorganization 


The I. C. C., through Director Sweet of the Bureau of Finance, has 
advised the Wabash Railroad Company that its proposed plan of reor- 
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ganization apparently does not have sufficient support among creditors 
and stockholders to be consummated. The Director suggested that the 
pending application be disposed of, without prejudice to the presentation 
of a new application embodying a different plan. 





Kansas City, Kaw Valley & Western Reorganization 


Pursuant to Section 77 of the Bankruptcy Act, a plan for the re. 
organization of the Kansas City, Kaw Valley & Western Railroad Com- 
pany, approved by the District Court and by the Interstate Commerce 
Commission, was submitted recently to certain claim holders for accep. 
tance or rejection. 





Denver & Rio Grande Western Railroad Abandonment 


In Finance Docket No. 12829, Denver & Rio Grande Western Rail- 
road Company Trustees Abandonment, the Interstate Commerce Con- 
mission has authorized the abandonment of line of railroad in Conejos 


County, Colorado, and Rio Arriba, Taos, and Santa Fe Counties, New 
Mexico. 





Colorado & Southern Railroad Company Abandonment 


Examiner Ralph R. Molster has recommended that Division 4 of the 
I. C. C. authorize abandonment by the Colorado & Southern Railroad 
Company of its Clear Creek Line and Black Hawk Branch, in Colorado. 





Yazoo & Mississippi Valley Railroad Company Abandonment 


The I. C. C. has issued a certificate permitting abandonment by the 
Yazoo & Mississippi Valley Railroad Company of part of the line of 
railroad in Washington, Issaquena, and Sharkey Counties, Mississippi, 
together with a branch line in Washington County, Mississippi. 





Pennsylvania Railroad Company Abandonment 


The I. C. C. has issued a certificate in Finance Docket No. 13091 per- 
mitting abandonment by the Pennsylvania Railroad of lines of railroad 
in Blair, Cambria, Indiana, and Venango Counties, Pennsylvania. 





Southern Pacific Railroad Company Relocation of Line 


The I. C. C. has authorized the Southern Pacific Railroad Company 
to relocate a segment of its line between Redding and Delta, California, 
in connection with the construction of Shasta Dam. 
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Railway Freight and Passenger Traffic Handled on Highways 


The Bureau of Statistics of the I. C. C. has released Statement No. 
Q-225 showing railway, freight and passenger traffic handled on the 
highways by Class I steam railways for the third quarter (July to Sep- 
tember) of 1940. The report is summarized as follows: 


Freight Traffic 


Revenue Tons Carried 
OB ae 
In Vehicles of Others ....0.0.0.0000ccc00.. ean a 326,109 


363,624 
Per Gent Hisirway Toms Of 210 1.01, Toms ........ccccccscscccsiescsccccscnsssessesscsesscearsees 5.10% 


Revenue Ton Miles 
In Respondents’ Vehicles 20.00........0.0.0.cccccccceseeeees = .. 2,184,000 
In Vehicles of Others 0.0.0.0... ROE een wre 12,800,000 


Total sceuscbecieceas Dein 14,984,000 
Miles Per Ton : eid te cect 41.2% 


Passenger Traffic 


Revenue Passengers Carried 
In Respondents’ Vehicles .. 194,992 
In Vehicles of Others . 419,513 


.. 614,505 

Ratio of Highway Passengers to Total Railway Passengers ........................ 1.02% 
Revenue Passenger Miles 

In Respondents’ Vehicles 1,334,588 

In Vehicles of Others .......... cS de sceea tha evaestasesbasesbetaba diate cases dasa one ; 11,918,625 


ea ...13,253,213 
Ratio of Highway Passenger Miles to Total Railway Passenger Miles 34 
Miles per Passenger per Railway—All Highway Traffic 21.6% 





Passenger Traffic Statistics 


The Bureau of Statistics of the I. C. C. has issued its Statement 
M-250 giving passenger traffic statistics (other than commutation) of 
Class I steam railways in the United States for the eleven months ended 
with November 1940, compared with the same period in 1939. A sum- 
mary of the statistics follows: 


AGGREGATES 


%o 
1940 1939 Change 


vessesssessseeseeetp 186,224,840 — $180,300,207 
sisssesesnecsics Dig DOR 160,963,242 


Passenger Revenue 


Revenue Passengers Carried 


I COACHES ooiie..ceccececeessesssessesesssssessseveesesessaeeveeeee 186,433,491 183,287,441 
In Parlor and Sleeping Cars ...... ... 17,450,986 18,197,848 
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Revenue Passengers Carried 1 Mile 
Pm COACH OS ono eeseceseessssssseessessseessensnese-e-o ML 1,146,491,282  $10,020,589,280 
In Parlor and Sleeping Cars .................... 6,648,641,601 6,928,807,020 


AVERAGES 


Revenue Per Passenger-Mile 
le aa Phineas acabasadalron 1.67c 
In Parlor and Sleeping Cars .......... i Ae rest tee 2.30c 


Revenue Per Passenger Per Road 
In Coaches ee mee B05 
In Parlor and Sleeping Cars . BEEN 75 


Miles Per Passenger Per Road 
59.8 
381.0 





Railway Revenues 


Preliminary reports from 87 Class I railroads, representing 82.4 
per cent of total operating revenues, show that those railroads, in Jan- 
uary, 1941, had estimated operating revenues amounting to $307,911.354 
compared with $284,650,775 in the same month of 1940, and $364,378,767 
in the same month of 1930. Operating revenues of those roads in Jan- 
uary, 1941, were 8.2 per cent above those for January, 1940. but 15.5 per 
eent below January, 1930. 

Freight revenues of the 87 Class I railroads in January, 1941, 
amounted to $252,825,515 compared with $232,752,465 in January, 1940, 
and $274,638,321 in January, 1930. Freight revenues in January, 1941, 
were 8.6 per cent above the same month in 1940, but 7.9 per cent be- 
low the same month in 1930. 

Passenger revenues in January, 1941, according to those preliminary 
reports from 87 Class I railroads, totaled $32,645,782 compared with 
$29,755,221 in January, 1940, and $58,060,791 in January, 1930. For 
the month of January, 1941, they were 9.7 per cent above the same month 
in 1940, but 43.8 per cent below the same month in 1930. 





Railroad Equipment 


Class I railroads on February 1, 1941, had more new freight cars 
on order than on any corresponding date in the past 15 years. New 
freight cars on order on February 1, totaled 41,600 compared with 35, 
702 on January 1, 1941, and 34,559 on February 1, 1940. New freight 
cars on order on February 1, 1941, included 23,751 box, 15,363 coal, 1,570 
refrigerator, 831 flat, 50 stock and 35 miscellaneous. 

Class I railroads on February 1, this year, also had 238 new locomo- 
tives on order, of which 120 were steam and 118 new electric and Diesel. 
On January 1, this year, there were 206 new locomotives on order, which 
included 115 steam and 91 electric and Diesel. New locomotives on order 
on February 1, 1940, totaled 139, of which 77 were steam and 62 were 
electric and Diesel. 
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New freight cars put in service in January totaled 6,525 compared 
with 4,983 in the same month last year. 

New locomotives put in service in January totaled 47, of which 15 
were steam and 32 electric and Diesel. In the same month last year the 
railroads put 19 new locomotives in service, which included 4 steam and 
15 electric and Diesel. 

New freight cars and locomotives leased or otherwise acquired are 
not included in the above figures. 





Railway Income 


Class I railroads of the United States in 1940 had earnings of $682,- 
118,487 before interest and rentals. This was at the annual rate of re- 
turn of 2.61 per cent on their property investment. The corresponding 
earnings in 1939 before interest and rentals, were $588,829,077 or 2.26 
per cent on their property investment, and in 1930, were $868,719,483 or 
3.36 per cent on property investment. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended February 15th to- 
taled 721,176 cars. This was an increase of 112,939 cars or 18.6 per cent 
above the corresponding week in 1940 and an increase of 144,531 cars 
or 25.1 per cent above the same week in 1939. 

Loading of revenue freight for the week of February 15th was an 
increase of 10,980 cars or 1.5 per cent above the preceding week. 

Coal loading amounted to 152,908 cars, an increase of 3,514 cars 
above the preceding week, and an increase of 20,503 cars above the cor- 
responding week in 1940. 





Pullman Equipment 


Class I railroads and the Pullman Company had 12,200 air-condi- 
tioned passenger cars in operation on January 1, 1941. This was an in- 
crease of 485 compared with the number of air-conditioned passenger 
ears on January 1, 1940. Of the total number of such cars, Class I rail- 
roads on January 1, this year, had 6,961, an increase of 365 compared 
with the same date last year. The Pullman Company on January 1, this 
year, had 5,239 air-conditioned passenger cars in operation, or an in- 
crease of 120 compared with January 1, 1940. 





Railway Employees 


_ Class I steam railways, excluding switching and terminai compan- 
les, at the middle of the month of January 1941 had 1,018,306 employ- 
ees, an increase of 2.94 per cent as compared with the middle of January 
1940, and a decrease of 6.3 per cent as compared with the middle of 
December 1940. Railway employment at the middle of January 1941 was 
104 per cent of the 1935-1939 average. 
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Highway-Railroad Grade Crossing Accidents 


Fatalities resulting from accidents at highway-railroad grade cross. 
ings in 1940 totaled 1,814. Except in 1937 when there were 1,875, the 
number of such fatalities was greater in 1940 than in any year since 
1930. 

The number of fatalities in 1940 was an increase of 416 compared 
with 1939 and an increase of 297 compared with 1938. 

Persons injured in highway-grade crossing accidents in 1940 totaled 
4,656, an increase of 657 compared with 1939, and an increase of 638 
compared with 1938. In 1937, there were 5,136 persons injured in such 
accidents. 





Export Freight 


Cars of export freight, other than grain, unloaded at Atlantic and 
Gulf ports in January this year totaled 41,909 cars. In January, 1940, 
there were 41,961 cars unloaded. 

Cars of grain for export unloaded in January this year at these 
ports totaled 2,012, compared with 6,208 in the same month last year. 

No congestion or delay to traffic exists at any of the Atlantic and 
Gulf ports, due to the cooperation of steamship lines, port authorities, 
exporters and shippers. 





Harrison Predicts Paid Vacations 


George M. Harrison, President of the Brotherhood of Railway 
Clerks, has predicted that by the summer of 1942 vacations with pay 
will be in effect for railroad workers. He also predicted that a strike 
would be averted and an agreement reached by the end of this year. 





Unit Bill of Lading 


The Association of American Railroads has prepared a folder illus- 
trating and explaining the new form of harmonized bill of lading, way- 
bill, and shipping order. The new form is designed to promote efficiency 
through simplifying the preparation of bills of lading, freight waybills, 
shipping orders and shipper’s records by combining all of these opera- 
tions in one and the folder is for the purpose of acquainting shippers 
with its advantages. 





Interstate Trade Barriers 


The Department of Commerce has announced a study of Interstate 
Trade Barriers and resulting problems prepared by Paul T. Truitt, 
Chairman of the Inter-departmental Committee on Trade Barriers. The 
study deals with classifications of trade barriers, the types of State pow- 
ers usually involved in their enactment, the development of specific trade 
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barriers and suggestions for activity of groups of individuals wishing to 
engage in an anti-trade barrier movement. 

The Council of State Governments has passed a resolution calling for 
initiation by the States of a broad program to remove interstate trade 
barriers in the interest of national defense. The resolution commits the 
Council of State Governments to a program of: 

1. Discouraging the introduction in the legislatures of trade barrier 
bills of any retaliatory legislation by States which feel themselves ag- 
grieved by the legislation of their neighbors. 

2. Encouraging repeal of trade barrier legislation which may have 
already been adopted by the several States. 

3. Encouraging the enactment of uniform laws, and the adoption 
of reciprocal agreements or interstate compacts which have for their 
aim the reduction of trade barriers between the States. 

4. Initiating regional hearings throughout the United States, such 
hearings to be officially called by the Commissions on Interstate Cooper- 
ation in conjunction with the Council of State Governments, in order to 
follow through the recommendations made by this General Assembly and 
by the National Conference on Interstate Trade Barriers. 

5. Urging governors to veto legislation which would clearly result 
in the erection of additional trade barriers. 

6. Establishing a Joint Committee on Federal-State Relations for 
the purpose of considering trade barrier problems having to do with 
Federal-State relations. 





Gasoline Pipe Lines 


Chairman Lea of the House Committee on Interstate and Foreign 
Commerce, on February 12, 1941, issued the following statement: 


“Some days ago I received a communication from The White House, 
under date of January 23d, in reference to the need of further pipe 
lines for the transportation of crude petroleum and petroleum products. 

“‘I was advised there was a controversy between interstate carriers 
as to the construction of such pipe lines. 

“‘The President expressed the hope that in case the matter was not 
settled before our Committee resumed its investigation under H. Res. 
290, that it would be included in our hearings and that a solution thereof 
be presented to Congress. 

_ “In reply thereto I stated that our Committee would endeavor to 
give consideration to the question with a view of determining what, if 
any, legislative remedy was available to meet the situation. 

“At the present time interstate gasoline pipe lines can be con- 
structed without consent of the Federal government. In order to con- 
struct such lines the pipe line companies must, of course, secure such 
consent as may be required under the laws of the States affected. The 
Federal government could by proper legislation grant permission for the 
construction of interstate pipe lines to serve as common carriers and 
authorize condemnation suits in furtherance of such purpose. 
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‘*Tf such procedure should conform to the general regulatory prac. 
tice of the Federal government, the pipe line companies would be re 
quired to secure a certificate of convenience and necessity from the au. 
thorized regulatory body. Before such a certificate was granted it 
would be necessary to make a showing before such Federal agency to 
establish the need of such a pipe line from the standpoint of public 
interest. 

‘Such a Federal statute could, and probably would, grant to the 
pipe line carrier the right to bring condemnation proceedings to acquire 
the right of way for such lines. 

‘*T take it as improbable that the Federal government would grant 
the legal right to the construction of interstate pipe lines without giving 
some regulatory Federal agency the right to decide whether or not the 
circumstances showed a need and justification from the standpoint of 
public interest for such lines. 

‘Due consideration will be given to the question of need from the 
standpoint of national defense and would, of course, be a proper matter 
for consideration by the regulatory body in deciding whether a cer. 
tificate should be granted. 

‘*Tf this problem, or the present controversy, is brought to our Com- 
mittee we will go into the matter thoroughly to learn whether or not 
Federal legislation is necessary and desirable and, no doubt, propose 
that legislation that we find appropriate.’’ 





Petroleum Pipe Lines 


Secretary of the Interior Ickes said on February 13th that he has 
asked the Defense Commission to study the advisability of constructing 
a new petroleum pipe line to connect the mid-continent field with the 
Eastern seaboard. The Secretary said ‘‘we have found that if an 
emergency develops we wouldn’t have sufficient pipe line connections 
between the mid-continent field and the Eastern seaboard.”’ 





Harriman Discusses Freight Car Supply 


W. A. Harriman, Chief of the Materials Branch, Division of Pro- 
duction, Office of Production Management, at the Thirty-Fifth Annual 
Dinner of the Traffic Club of Washington, D. C., on February 13, 1941 
discussed the adequacy of freight car equipment. Mr. Harriman, whos 
the Chairman of the Board of Directors of the Union Pacific Railroad 
and Chairman of the Executive Committee of the Illinois Central Sy 
tem, said: 


There has been a great deal of discussion pro and con on the ade- 
quacy of freight car equipment to handle the added burden imposed by 
the national defense program. ; 

In such discussions many people ignore or give little consideration 
to the tremendous backlog of rail transportation capacity that now & 
ists. I refer to the off-season idle capacity. For example, last October 
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the railroads comfortably handled at the peak 837,651 cars a week—a 
peak that lasted only 7 weeks. If the same number of cars had been 
handled each week during the year 20% more goods would have been 
transported. In addition, at the peak the railroads had 75,000 idle cars 
and they could have handled considerably more traffic without difficulty. 

We can do a lot of guessing, but nobody can be sure of what the 
peak will be next October. Suffice it to say that the railroads are build- 
ing additional freight cars, some 60,000 are on order, and will undoubt- 
edly add to their purchases as they can see traffic in sight. Increased 
business activity does not come on us overnight. It develops gradually 
and additional equipment can be made available in five or six months if 
there is need for it. 

I am sure the railroads cannot guarantee that there will not be a 
tight situation in the autumn of 1941 or the autumn of 1942. I think we 
will have done bad planning if there is not. It is an absurd conception 
that the railroads should have surplus equipment sufficient to take care 
of not only the peak of every year but the peak of every cycle. There is 
no manufacturing industry that guarantees to deliver out of stock any 
item the purchaser wants to buy on the day the purchaser wants it. Yet 
if a shipper doesn’t have his cars spotted well in advance of when he is 
ready to make his shipment, he is apt to shout about a car shortage. 

What the railroads must do is to furnish the transportation in such 
a way that if there are any delays neither the defense program nor the 
economic life of the country is handicapped. 

The all important question is cooperation of shippers, including 
Government, and the railroads. The mutual problem is to keep the peak 
low by spreading shipments as much as possible throughout the year or 
during less active periods. 

Everyone knows that it is cheaper for a man to buy his winter sup- 
ply of coal in the early summer than to buy it just before the winter sets 
in, It is also of great economic benefit to the country in helping the 
coal industry to stabilize production and employment and the railroads 
to handle the business. It is not unreasonable to ask industrial and 
household consumers to make an effort during the emergency period to 
cooperate to this end. 

We can’t change the movement of crops that must be shipped at 
seasonable periods. Therefore, I believe it is only reasonable to suggest 
that business men as far as practicable make shipments and build up 
Inventories in such a way as not to overtax transportation during the 
peak period, namely mid-September to mid-November. If there should 
be a tight period in the autumn of 1941 or 1942—and I hope there will 
not be—it is not unreasonable to ask business men to defer shipments as 
far as practicable until after the peak is passed. 

__ [believe it should be the aim of the railroads to come as close as pos- 
sible to taking care of everyone who wants to ship when he wants to 
ship, but I cannot agree with the back seat drivers who contend that we 
should tax the economy of the country and force the railroads to buy 
some hundreds of thousands of freight cars when it is not clear that they 
are needed. Don’t let us forget that 300,000 freight cars, one figure fre- 
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quently referred to, cost a billion dollars, and that still seems to me to be 
a lot of money. And 300,000 freight cars consume roughly siz million 
tons of steel—More than the annual rate at which Great Britain js 
taking steel from us today. 





Revenue Act Certificates 


The War Department has announced that a total of 1,099 appli- 
cations have been made to the Secretary of War for certificates under the 
provisions of Section 124 of the Second Revenue Act of 1940. Under 
this Section, contract holders and their subcontractors may obtain special 
tax privileges by applying to the Secretary of War or the Secretary of 
Navy and the National Defense Advisory Commission. The Chicago, 
Burlington & Quincy Railroad and the Great Northern Railway Com. 
pany have each applied for certificates of necessity. 





Amortization Certificates 


The War Department announced on February 6, the receipt of 1,383 
applications for certificates, under the provisions of Section 124 of the 
Second Revenue Act of 1940, by which national defense contract holders 
and their sub-contractors may take advantage of the special five-year 
amortization allowance for emergency facilities constructed purely for 
national defense purposes. Among the new applications for certificates 
were those of the Union Pacific Railroad Company, Oregon Short Line, 
Oregon & Washington Railroad and Navigation Company, Los Angeles & 
Salt Lake Railroad Company and the Ogden Union Railway and Depot 
Company. 





Railroad Retirement Act and Related Activities 


Employment Service of Retirement Board 


The Railroad Retirement Board announced a plan of cooperation 
between the Employment Service of the Board and the United States 
Civil Service Commission to recruit workers for defense jobs. The Com- 
mission will place job orders with the Board Employment Service as it 
does with the Federal Security Agency and other sources of labor supply. 
The Retirement Board will attempt to notify its registrants of pending 
examination announcements for trades and occupations for which there 
are few applicants. 





Railroad Retirement Board Annuities and Pensions 


The following is a table showing Railway Retirement Board annui- 
ties and pensions in force on January 31, 1941: 


Type of Benefit Number Total Average 
Total piece Wea 149,622 $9,491,080.90 


Employee Annuities cecvesesesvessarscavarvaveeee 13,493 $7,449,848.28 
Pensions ae 32,892 1,933,095.77 
Survivor Annuities ...... a ae! “ 2,563 84,074.71 
Death Benefit Annuities ............0.00.000000ccc00 674 24,062.14 

















Unemployment Insurance Claims 


The Railroad Retirement Board has announced that unemployment 
insurance claims in November totaled 93,193, a weekly average of 23,298 
as compared with the October average of 19,596. The Board explained 
the increase as largely due to increased seasonal unemployment in Nov- 
ember and to the fact that the amendments to the Unemployment Insur- 
ance Act became effective in November. 





Railroad Retirement Board Appropriations 


President Roosevelt, in a communication to the House of Represen- 
tatives recently, recommended a supplemental appropriation of $462,000 
for the Railroad Retirement Board for the fiscal year 1941. He ex- 
plained that the additional funds are required to provide for admin- 
istrative expenses of the Board in connection with the acquisition of 
prior service records, unanticipated increase in the regular work load 
of the Board, and for continuation of rented space in lieu of space in 
the new Railroad Retirement Board building, which was recently taken 
over by the National Advisory Defense Commission. 


—545— 
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National Railroad Adjustment Board Cases 


The First Division of the National Railroad Adjustment Board 
on February 8, 1941 had 5,165 cases awaiting disposition. The Board 
had heard 391 of these cases, of which 174 are deadlocked. 





National Railroad Adjustment Board Procedure 


The First Division of the National Railroad Adjustment Board has 
called the attention of all parties concerned to its existing policy with 
respect to handling cases so far as oral argument is concerned. The 
statement says, in part: 


*‘Tt should be observed from Circular No. 1, reprinted February 1, 
1939, that oral hearings are not contemplated unless requested by the 
parties, or either of them. When an oral hearing be not requested by 
any of the parties, or specifically waived by all parties to a given docket, 
the record in such case or cases becomes immediately available for the 
making of an award. 

**It should, therefore, be obvious that if and whenever the parties 
shall thus avail themselves of that policy, they may secure an award far 
in advance (perhaps two or three years) of the time that an award could 
otherwise be made, since it has been also the policy of the Division to set 
cases down for hearing in the order in which received from each of the 


different railroads, there being at the present time a total of 4,650 cases 
awaiting attention of the Division, involving some 136 different railroads. 

‘*Not only may new cases be submitted on the record, without oral 
hearing, and be thus advanced for an award, but any or all of the total 
of 4,650 cases already pending in the records of the Division may receive 
like treatment upon joint notice of the parties to each separate docket, of 
their desire now to waive oral hearing.’’ 
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Bituminous Coal Act of 1937 and 
Related Activities 


Bituminous Coal Advisory Committee 


Secretary of Interior Ickes has announced appointment of a ten- 
nan Advisory Committee to the Bituminous Coal Division and the Secre- 
tary of the Interior with respect to matters of general policy arising in 
ennection with administration of the Bituminous Coal Act. 

Members of the Committee of representative miners and coal pro- 
ducers are: Thomas Kennedy, A. D. Lewis, Perey Tetlow, Wally K. 
Hopkins, John T. Jones, George W. Reed, E. C. Mahan, L. E. Woods, 
Douglas Millard and Charles O’Neill. 





Extension of Bituminous Coal Act 


Senator Guffey of Pennsylvania has introduced a resolution which 
would extend the provisions of the Bituminous Coal Act of 1937 a pe- 
riod of two years from the present expiration date, April 21, 1941. 





Minimum Prices For Bituminous Coal 


Director Gray of the Bituminous Coal Division of the Department of 
the Interior announced the dismissal of petitions filed by six coal com- 
panies, located in Kentucky and West Virginia, which had sought reduc- 
tions in the minimum prices of bituminous coal for truck shipments. The 
petitions were dismissed because the parties failed to appear at the 
hearings and offer evidence in support of them. 





Mine “Scrip” In Payment For Coal 


Director Gray of the Bituminous Coal Division, Department of the 
Interior, has announced that the use of ‘‘mine script’’ in payment for 
coal might provide a basis for proceedings to revoke a producer’s mem- 
bership in the Bituminous Coal Code, since it is a violation of the 
marketing rules and regulations. 





Mine Inspection Bill 


_ The Committee on Mines and Mining of the House of Representa- 
tives, by a vote of 9 to 6, on February 20th ordered a favorable report 
on H. R. 2082, the Mine Inspection Bill. The Bill was amended so as 
to require inspectors to be mining engineers and to have had at least five 
years coal mining experience. 





Wage and Hour Administration 


Supreme Court Wage-Hour Decision 


The Supreme Court recently sustained the constitutionality of major 
provisions of the Wage-Hour Law in a test case against a small Georgia 
lumber company, indicted for failure to pay the required 25 cents 
minimum hourly wage and for refusing to pay time and one-half for 
hours worked in excess of the prescribed 44-hour week. 

The indictment was based on actions of the company shortly after 
the law was passed in 1938. Since then the statutory wage level has 
increased to 30-cents an hour and the work week decreased to 40 hours. 

By its action the high court reinstated the indictments which U. §. 
District Judge William H. Barrett had quashed on the ground the law 
was unconstitutional. 





Railroad Minimum Wage Order Issued 


Administrator Fleming of the Wage and Hour Division, Department 
of Labor, has signed an order, dated February 12, 1941, effective March 
1, 1941, to carry into effect the recommendations of Railroad Carrier 
Industry Committee No. 9. 

Under this wage order, on and after March 1, 1941 any carrier by 
railroad subject to Part I of the Interstate Commerce Act, having annual 
operating revenues of more than One Million Dollars, as shown by its 
last annual report to the Interstate Commerce Commission, must pay its 
employees a minimum of 36-cents per hour for each hour of service 
rendered. Railroads subject to Part I of the Interstate Commerce Act 
having annual operating revenues of less than One Million Dollars, as 
shown by the last annual report to the Interstate Commerce Commission, 
must pay their employees not less than 33-cents per hour. 

The order applies to receivers, trustees, or other individuals or 
bodies, judicial or otherwise, when in possession of the property or oper- 
ating all or any part of the business of any such carrier by railroad. 
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* * * 


1. Railroad Motor Carrier Restrictions Partially Removed 


In a recent decision involving the Kansas City Southern Transport 
Co., (MC-61438) and other railroad-controlled motor carriers, including 
the Louisville & Nashville R.R. (MC-89811), the Full Commission re- 
viewed the principles involved in the institution of coordinated motor- 
rail service by railroads and modified in an important particular the 
restrictions heretofore imposed in such cases. 
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In the past, the I. C. C. has conditioned certificates granted to rail- 
road-owned or controlled motor carriers, by (1) limiting the service to 
that which is auxiliary to, or supplemental of, rail service of the parent 
company; (2) allowing service only to points on the railroad; (3) 
requiring shipments to have a prior or subsequent haul by rail under a 
through bill of lading; (4) requiring that all contractual arrangements 
between the motor carrier and the railroad be reported to the Commission, 

In the present case, restriction number (3), above, was removed 
and there was substituted therefor a new provision prohibiting the rails 
from using trucks to transport shipments from one designated ‘‘key” 
point to another such point. 

The Commission said: ‘‘ While the restriction will prohibit rail- 
roads from transporting shipments as a common carrier by motor vehicle 
between key points, it will not prevent such transportation between 
points intermediate to the key points which does not involve movement 
between key points, or between a key point and an intermediate point.” 

Motor carriers and labor unions had taken the position that rail- 
roads could not engage in independent truck operations under the Motor 
Carrier Act; that where railroads desired to replace rail service by motor 
carrier service, it was necessary for the rail-controlled motor carrier to 
make the same showing of public convenience and necessity that would 
be required of an independent motor carrier. 

In discussing this contention, the Commission said: ‘‘It must be 
borne in mind, as above indicated, that in all of these cases the railroad 
has been and is transporting the traffic in question between its stations 
and is under obligation to continue to do so. What it is seeking is not 
to enter a new field of service but to substitute a more efficient for a less 
efficient means of service. In both its direct and its indirect effect such 
substitution is in the public interest. An illustration which will come 
readily to mind is the wide-spread substitution in recent years of busses 
for rail service by local transit companies. One competitive carrier has 
no vested right in the continuation by another of an inefficient method 
of operation, and we believe it to be neither the policy of Congress nor the 
proper function of this Commission to retard any form of progress in 
transportation which will serve the public interest.’’ 





2. Motor Carrier Seeking to Circumvent Unfavorable State 
Laws Denied Alternate Route 


The Dixie-Ohio Express Company (MC-43654, Sub 1), claiming 
that compliance with the restrictive size and weight laws of Kentucky 
was difficult and expensive, applied for an alternate route around Ken- 
tucky. 

Division 5 denied the application by a 2-to-1 decision, saying: 
‘‘ Applicant contends that the establishment of the proposed route would 
not create a substantial change in service and that it does not involve 
any question of public convenience and necessity; that is merely 4 
change in route for which the filing of our Form BMC-70 is proper.” 
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“The fact remains, however, that applicant does not intend to 
abandon its present routes through Kentucky. The application does 
not therefore constitute a request merely for a change in route but is 
actually a request for an additional route and service, authority for 
which must be predicated upon a showing of public convenience and 
necessity. 

‘‘We think it evident that the grant of the proposed authority would 
give applicant certain advantages over its competitors. * * * Although 
the extent of this advantage is a matter of speculation only, the number 
of protestants opposing the application is a strong indication of a fear on 
their part that the result will be very harmful. 

‘“‘In view of the strong opposition to the application and considering 
the strained relations between applicant and the Kentucky Commission, 
we are not disposed to grant the requested authority upon any mere 
statement of a belief on the part of applicant that the proposed operation 
will effect operating economies and resulting benefits to the shipping 
public. 

‘In our minds, the circumstances of the case require a clear and 
definite showing of public convenience and necessity. We believe this 
reasoning is sound, for if it were otherwise, any motor carrier which did 
not care to comply with the laws of a certain state, for reasons justifiable 
or not, would be before us with applications for routes leading around 
that state. This would certainly lead to a disordered condition in the 
industry contrary to the national transportation policy set forth in the 
act.’”’ 

Commissioner Lee dissented, asserting : ‘‘ Pursuant to an application 
filed on Form BMC-70 in MC-89720, Sub 1, we issued authority, which 
was sought by the applicant therein, for the same reasons which prompted 
the instant application. No ground is apparent for denying this ap- 


plicant’s simular request. Accordingly, 1 would issue the authority 
sought.’’ 





3. Minimum Rates and Charges of Contract 
Carriers by Motor Vehicle 


The I. C. C. has issued the following notice to all contract carriers 
by motor vehicle subject to Section 218 of Part II of the Interstate 
Commerce Act: 

“Your particular attention is directed to the changes made by the 
Transportation Act, 1940, in Section 218 of Part II of the Interstate 
Commerce Act (formerly Section 218 of the Motor Carrier Act, 1935, 
asamended). The new law, which became effective September 18, 1940, 
requires, among other things, each contract carrier by motor vehicle to 
state in its schedule the minimum rates, fares and charges actually 
maintained and charged for the transportation of property or passengers 
i interstate or foreign commerce and any rule, regulation or practice 


= such rates, fares or charges and the value of the service there- 
under, 
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‘*Many effective schedules now on file with the Commission fail to 
comply with the law because they state minimum rates, fares or charges 
other than those actually maintained and charged by the carrier. Also, 
many schedules fail to comply with the requirements of the law because 
they do not state all of the rules, regulations or practices which affect 
the rates, fares or charges and the value of the service thereunder. 

‘‘The furnishing of any special transportation service, facility or 
privilege not stated in the carrier’s schedule of minimum rates, fares or 
charges lawfully in effect is a violation of the law for which the carrier 
may be prosecuted. 

‘*Each contract carrier by motor vehicle should immediately check 
its schedules, its contracts and the services which it performs under 
these contracts. If the carrier’s schedule names minimum rates, fares 
or charges other than those actually maintained and charged or if the 
carrier furnishes any special transportation service, facility or privilege 
not stated in its schedule, the carrier must immediately revise its 
schedule to meet the requirements of the present law and the Commis- 
sion’s tariff regulations. ’’ 





4. Restriction on Dual Operation Waived for Intrastate Carrier 


Provisions of the Interstate Commerce Act restricting dual opera- 


tions by motor carriers do not apply where either the common or contract 
service is confined to intrastate movements. 

This, in substance, was a ruling made recently by Division 5 of the 
Commission in an order granting Cook and Fulmer, of Billings, Montana, 
a certificate of public convenience and necessity authorizing transporta- 
tion of general commodities between Billings and Butte, Mont., with 
service to all intermediate points. (Docket MC-89848) 

The Division stated: ‘‘Even assuming that applicants’ Montana 
Class C certificate does authorize contract carrier operations in intra- 
state commerce, a fact which has not been established here and which is 
now before us in another proceeding, Section 210 of the Act is not 
directed against operation as a common carrier in interstate commerce 
over a route also served as a contract carrier in intrastate commerce, but 
is directed against the holding of both a certificate and a permit author- 
izing dual operations in interstate commerce. 

‘* Applicants have applied to us for authority to operate as a common 
carrier only, and we have no jurisdiction over any intrastate contract 
carrier operations which they may be conducting.’’ 





5. Interchange Freight Principles 


The right of a motor carrier to continue interchange service at any 
point at which it was performing such service on the ‘‘grandfather 
date is not limited to interchange with particular carriers. But where & 
carrier is not authorized under its certificate to serve an intermediate 


—— 


point, 
of inte! 





MARCH, 1941 553 





point, it cannot move goods to such intermediate point for the purpose 
of interchange ‘‘any more than it could do so for the purpose of delivery 
to a consignee. ’” 

These principles were recently published by Division 5 of the Com- 
mission in ruling on the ‘‘grandfather’’ applications of Lubbock-E] Paso 
Motor Freight, Inc., Lubbock, Tex., and L. & L. Fast Freight, Los 
Angeles, Calif. 





6. Loss of Rights—Change in Operation 


A carrier hauling petroleum in containers on ‘‘grandfather’’ date, 
who subsequently changes his operation to haul petroleum in tank trucks, 
loses his ‘‘grandfather’’ rights. See order of Division 5 in Dominic 
Machise Common Carrier Application, MC-42343, citing Miller Extension 
of Operations, 21 MCC 401. 





7. Trunk Line Territory Motor Carrier Rates 


In Ex Parte MC-20—Trunk Line Motor Carrier Rates, Division 5 of 
the I. C. C., in its first supplemental report, has modified its findings 


and order in the original report so as to prescribe reasonable minima 
with respect to a number of commodities. 





8. Motor Carrier Exemption Forms 


The I. C. C. has made public Form BMC-72, for use in making 
application for exemption from the provisions of Sec. 204(a) (4a), Part 
II, Interstate Commerce Act, of motor carriers engaged in transportation 
of interstate or foreign commerce solely within one State. 





9. False Entries in Drivers’ Logs 


The following item appeared in the Chicago Journal of Commerce 
of February 3, 1941: 

Willful and deliberate falsification of facts in a driver’s log makes 
a driver subject to the penalty provisions of the Motor Carrier Act and 
will not be condoned by the Interstate Commerce Commission, Frank 
Purse, district director of the Bureau of Motor Carriers, declared when 
addressing members of the personnel of the Norwalk Truck Line Com- 
pany at a meeting and banquet held at Chicago. 

Truck drivers were reminded by Mr. Purse that all drivers’ logs are 
subject to future checking by the I. C. C. not only to find out whether 
the drivers are violating the hours of service regulations but also for 
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the purpose of making changes in the regulations, if needed. He also 
declared there were a number of instances throughout the country of 
willful and deliberate falsification in the preparation of these logs. 

‘*Any employer of such a driver who aids or abets the making of 
a false driver’s log or has knowledge of such falsification and does not 
take immediate steps to correct the situation, in my opinion also is sub- 
ject to the penalty provisions of the act,’’ declared Mr. Purse. 

‘‘The proper preparation and maintenance of the driver’s log is 
essential not only because of the necessity for keeping a constant running 
record of your activities for each 24-hour period but experience already 
has proved that in many instances the driver’s log has served the best 
interests of the driver and of the employer in other respects, particularly 
in connection with accidents which have occurred.’’ 

It has been found necessary recently for the I. C. C. to institute 
proceedings against certain motor carriers for violations of the safety 
regulations, including the hours of service requirements and several 
penalties have been imposed on the offenders by the federal courts, Mr. 
Purse declared. Penalties on this score will be more severe from now on, 
he predicted. 





10. Tariffs of Forwarding Companies 


Granting the petitions of applicants in Docket MC-2200, Acme Fast 
Freight, Inc., et al., Common Carrier Application, and respondents in 
Ex Parte MC-31, Tariffs of Forwarding Companies, the Commission has 
extended the effective date of its orders in these dockets to March 16, 
1941. Following is the text of a notice issued by Secretary Bartel, 
February 27th: 

‘‘Upon consideration of further petitions of applicant in No. MC- 
2200 and respondents in Ex Parte No. MC-31, filed this day, alleging that 
great confusion and congestion in the handling of traffic would result 
from the immediate enforcement of the orders in these cases, although 
they are prepared to exercise every effort to comply, the effective date of 
the said orders has been extended until March 16, 1941, in order that the 
changes required by said orders may be made with the least possible 
disruption of industry and inconvenience to the shipping public.’’ 

Legislation designed to bring forwarding companies under the juris- 
diction of the I. C. C. is pending in the U. 8. Senate (See page 430, 
February Journal). Chairman Lea of the House Committee on Inter- 
state and Foreign Commerce is expected to introduce similar legislation 
in the House at an early date. 





11. U.S. Supreme Court Upholds ““Two-Deck” West Virginia Law 


The Supreme Court, in a per curiam decision, has upheld the con- 
stitutionality of a West Virginia law prohibiting use of ‘‘double-deck 
trucks in transporting automobiles. See page 425, February Journal. 
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12. Court Upholds Power of |. C. C. to Determine Extent 
of Operations 


The U. 8S. District Court for the Eastern District of Michigan 
(Simons, C. J.) has ruled in the case of Alton R. R. Co. v. U. 8. 
(1/31/41) : 

(1) The I. C. C. has power to determine the extent of the territory 
to be granted irregular route operators and may include points not 
actually served in the past; 

(2) Railroads are proper parties in a suit challenging the validity 
of an I. C. C. order granting certificate under Motor Carrier act ‘‘grand- 
father’’ clause. 





13. Buses on City Streets 


The New York Court of Appeals has recently upheld the right of 
a New York village to prohibit the operation of a bus line through its 
streets. The Court in finding that the trustees of the Village of Bronx- 
ville, New York, did not act unreasonably, said : 

‘‘Such reasons were of five classes: (1) the resulting deterioration 
to the character of the village and the depreciation of realty values; 
(2) congestion of vehicular traffic ; (3) increased vehicular traffic danger ; 
(4) conflict with the regional plan proposals for the development of 
cross-county traffic and (5) that there was no substantial service of 


public convenience and necessity. A consideration of the first three will 
be sufficient to show that the refusal was far from arbitrary or capri- 
cious. ”’ 





14. Tennessee Weight Limit Increased 
Shortly before adjournment in February, the Tennessee Legislature 
approved the administration-sponsored measure to increase the maximum 


weight of trucks operating over the State’s highways from 24,000 pounds 
to 30,000 pounds. 





15. Utah Motor Truck Tax Bill 

A bill has been prepared for introduction in the Utah legislature, 
which would set up an equalization tax designed to exact from the com- 
mercial motor carriers tax contributions for the general expense of 
government based on the investment in public highways, comparable to 
railroad taxes on right-of-way. The bill would delegate to the Tax Com- 
mission the duty to fix the amount of the equalization tax fee from year 
to year. The fee would be collected in a lump sum before issuance of 
registration plates. It is estimated that in the State of Utah it would 
produce approximately $1,000,000 per year. The Tax Commission is to 
determine the taxable value of all public thoroughfares in the State, the 
aggregate ton miles of traffic over such thoroughfares and the propor- 
tion of such ton miles accounted for by commercial motor vehicle use. 
The commercial portion of the aggregate highway value is taken as the 
tax base to which is applied the railroad tax rate for the previous year, 
in order to determine the equalization tax yield for the ensuing year. 
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The tax yield is then divided by the ton miles of traffic by commercial 
vehicles to get the equalization tax rate, which rate is then applied to the 
unit ton miles of traffic each year by the average vehicle in various weight 
groups to determine the amount of the annual fee. 





16. One-Third of U. S. Army to be Used in Transport Duty 


One-third of this country’s projected army of 1,400,000 men will be 
engaged exclusively in the work of providing rapid motor transportation 
for the rest of the armed forces, according to General Joseph E. Barzyn- 
ski, chief of the Motor Transport Division of the Quartermaster Corps. 
General Barzynski was the principal speaker here last week at the an- 
nual dinner meeting of the Maryland Motor Truck Association. 





17. Highways for National Defense 


Federal Works Administrator Carmody has recommended to Presi- 
dent Roosevelt appropriations totaling $287,000,000 for immediate de- 
fense highway construction and the planning of post-emergency highway 
improvements as follows: $150,000,000 for access roads to serve military 
and naval reservations and defense industries; $100,000 for immediate 
strengthening of weak sections of the national highway system designated 
as ‘‘the strategic network’’; $25,000,000 for construction and repair of 
special tactical roads designed; $12,000,000 for advance planning of 
post-emergency improvements. 





18. New York City Bus Terminal 


The Board of Estimate of New York City has approved plans for the 
construction of a $4,000,000 union bus terminal on the corner of Forty- 
second Street and Ninth Avenue. The plans call for a building with 
ten times more floor space than the largest bus terminal now in existence, 
and for a tunnel, to be constructed by the City, connecting with Dyer 
Avenue, one of the approaches to the Lincoln Tunnel. 

A union bus terminal became necessary last July when the Police 
Department issued regulations barring intercity busses from the mid- 
town area. The regulations which were to have gone into effect on Jan- 
uary 1st have been stayed pending the outcome of a suit testing their 
legality. 





19. Revenues of Class | Motor Carriers of Passengers 


A statement just issued by the Bureau of Statistics of the I. C. ©. 
shows that Class I motor carriers of passengers had passenger revenues 
amounting to $41,967,217 in 1940 as compared with $41,790,799 in 1939. 





20. Pennsylvania Turnpike Tolls 
The Pennsylvania Turnpike has announced a series of toll discounts 
to truck operators using the new super-highway which became effective 
on February Ist. Under the plan, truck operators will be granted & 
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10% discount on toll bills between $1,000 and $2,000 per month and 20% 
discount on bills of $2,000 and more per month. Each operator proposing 
to use the turnpike on this basis must post $5,000 bond and will be given 
a requisition book which will serve as a record of operations over the 
road for which he will be billed periodically. 





21. Construction of Highways Urged 


Representative J. Buell Snyder, of Pennsylvania, on February 18, 
advocated construction of a 16,000-mile network of eight-lane super- 
highways as a national defense project. Snyder has advocated the pro- 
ject annually for the last five years. In a speech in the House of Repre- 
sentatives he cited the new Pennsylvania Turnpike, from Harrisburg to 
Pittsburgh, as evidence that the public will pay tolls on such a highway 
even when good roads exist which parallel it. 





22. Minimum Rates to Preserve Sound Economic Conditions 


In the case of Scandrett, et al. v. U. S., et al., U. S. Supreme Court 
No. 448, October Term, 1940, the Government has filed its brief which 
develops the statutory authority and duty of the Commission to exercise 
its minimum rate powers to preserve sound economic conditions in the 
transportation agencies subject to its jurisdiction. 

The case arose out of competition between rail lines and a combina- 
tion water-motor route for the handling of petroleum. The Commission 
found that certain proposed rail rates were slightly higher than cost but 
set them aside and prescribed a permissive minimum rate somewhat high- 
er than had been proposed by the railroads (I. & S. 4614, 234 I. C. C. 
609). The railroads contended that when the Commission found that 
the railroad rates showed some return above cost, the Commission had 
exhausted its function and had no authority to prescribe a higher mini- 
mum. 
The case involved the competitive struggle between rails on one 
hand and water and motor carriers on the other, and a rate war had 
developed. The Commission found that the proposed rates even though 
yielding some profit would not promote sound economic conditions, and 
ordered rates which it thought would be financially beneficial. In brief 
itis contended by the Government that the power to make such an order 
rests on the Declaration of Policy and Section 15(a) (2) of the Interstate 
Commerce Act. The railroads contend that between a reasonable maxi- 
mum rate and a minimum rate which shows any profit, the Commission 
is without power to prescribe rates. The Commission found that a 
slightly higher rate than that proposed by the railroads was necessary 
to enable all forms of transportation to share in the business on a basis 
which would be sufficiently profitable to insure sound economic conditions. 

While the minimum rate powers of the Commission have been before 
the courts a number of times, this is the first case in which the preserva- 


= of sound economic conditions has been the controlling basis for the 
order. 





Water Transportation 


By R. GranvinuE Curry, Editor 


Further Organization of Interstate Commerce Commission 
Water Carrier Bureau 


Starting with a skeleton organization under the direction of Mr, 
George E. Talmage, Jr., Director, and Mr. Ernst Holzborn, Assistant 
Director, the Bureau of Water Carriers is being gradually organized 
to deal with the many important problems arising under the new Act 
and in preparation for the work of handling applications of water 
carriers for certificates and permits. 

As previously noted in the Journal, the Commission has extended 
the effective date of the Act as to the filing of applications for authority 
to operate and has prescribed forms for this purpose. Applications to 
protect ‘‘grandfather’’ or interim rights to operate as common carriers 
or contract carriers must be filed on or before June 1, 1941. 

The Bureau of Water Carriers plans, through a section dealing with 
certificates and permits, to investigate and study applications filed by 
water carriers. It contemplates that as the result of its investigation and 
study hearings may be unnecessary in many cases and that hearings, 
when held, may be less burdensome in extent. 


Mr. Milton E. Diehl, Secretary to Chairman Eastman, has been 
assigned to an important position in the Bureau. Mr. R. V. Pitt, Jr, 
and Mr. David King, who have had experience in the Motor Carrier 
Bureau in dealing with certificates and permits, have been selected to 
join the staff of the Bureau of Water Carriers. 





Water Carrier Administrative Rulings—Bulk Commodities 


A problem occupying much attention of Director Talmage and 
Assistant Director Holzborn of the Water Carrier Bureau has been the 
proper interpretation of Section 303 of the Interstate Commerce Act 
in respect to the exemption of the transportation of commodities in bulk 
under certain circumstances. In this connection a question has been 
raised as to what is meant by the words ‘‘without mark or count’’. 

The following are administrative rulings of the Bureau on these 
questions : 

Ruling No. 1. As to what ‘‘constitutes a ‘commodity’ as the word 
is used in Section 303 (b) and (c)’’ the Bureau ruled the ‘‘term ‘com- 
modity’ as used in these subsections means an article of commerce 
described by the most specific and least inclusive commodity name (not 
trade name, grade, or generic term) properly and customarily applied to 
the article. For example ‘grain’ is not a commodity inasmuch as the 
individual kinds of grain are properly and customarily described by the 
more specific and less inclusive names, viz., ‘wheat’, ‘oats’, ‘corn’, ‘bar- 
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Ruling No. 2. The Bureau in response to the question as to whether 
“pipe, not packaged or bundled, (is) a ‘commodity in bulk’ ’’ as used 
in Section 303 (b) and (c) ruled that it is not. It said ‘‘A ‘commodity 
in bulk’ is one that is not sacked, boxed, bundled, or otherwise assembled 
but is carried loose and is transported in the vessel without stowage 
except necessary separation, or necessary trimming or securing to pro- 
mote the safety of the vessel and cargo. Pipe is not such a commodity.’’ 

In reply to the further question ‘‘If wheat ‘in bulk’ is transported 
and prudent stowage practice necessitates securing the bulk wheat by 
a tier or tiers of sacked wheat, is the sacked wheat a part of the wheat 
‘in bulk’ ’’ the Bureau ruled ‘‘ Yes, if the securing by sacked wheat is a 
safety measure only, and the amount of sacked wheat does not exceed 
prudent requirements for securing the bulk wheat.”’ 

Ruling No. 3. In reply to the question ‘‘When a shipment of ore 
in bulk includes more than one grade, necessitating separation in the 
vessel by grades, is the ore received and delivered by the carrier without 
‘transportation mark’ ’’ as used in section 303(b), the Bureau answered 
“Yes, The term ‘transportation mark’ means an identification artifi- 
cially applied to the individual piece or package, and used by the carrier 
to distinguish one piece or package from another.’’ 

In reply to the further question ‘‘ When wheat in bulk is transported 
and freight charges are based on the number of bushels, tons, or other 
unit of the volume transported, is the bulk wheat received and delivered 
by the carrier without ‘transportation count’ ’’ as used in section 303(b), 
the Bureau answered ‘‘Yes. The term ‘transportation count’ means a 
tally piece by piece, or computation made in lieu thereof, to determine 
the number of pieces received and delivered. Bulk wheat is not sus- 
ceptible of a tally piece by piece.’’ 





Administrative Ruling of Bureau of Water Carriers—Application 
for Exemption under Section 303(e) No Protection 
to Operating Rights if Exemption Denied 


In response to the question ‘‘If an appropriate application for 
exemption from the provisions of Part III, Interstate Commerce Act, 
under section 303 (e) thereof, filed prior to January 1, 1941, is denied, 
and applicant has not by June 1, 1941, filed application for a contract 
carrier permit, does any provision of the law permit continued operation 
after June 1 with a permit?’’ the Bureau has ruled that the answer is 
“No. Such carrier should to protect his rights file application for a 
permit by June 1, 1941, irrespective of application for exemption under 
section 303 (e).’’ 





Editorial Commends Chairman Eastman 
The following editorial appeared in the Wall Street Journal of 
January 30, 1941: 
“Speaking to the Maritime Association of the Port of New York, 
Chairman Eastman of the Interstate Commerce Commission explained 
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that the Transportation Law of 1940 had loaded upon the Commission the 
very difficult task of regulating domestic shipping rates. The Commis. 
sion was given no powers to control safety or service conditions, over the 
issuance of securities or over abandonment or discontinuance of opera- 
tions. Furthermore, the domestic shipping field was one with which the 
Commission was little acquainted. He pointed out that commissioners 
were not supermen and were bound to make mistakes as they went along, 
but that they might hope to grow in wisdom with experience and that 
despite mistakes the net result would probably benefit both shippers and 
carriers. He recognized the present unfavorable condition of the in- 
dustry as a result of heavy increases in cost and acute competition but 
deplored the cutting down of coastal services that has already taken 
place or is announced to take place shortly. 

‘*There is a frankness and intelligent humility about the Chairman’s 
statement which is as refreshing as it is unusual in these days of threaten- 
ed bureaucratic ‘aggression’. Taking the shipping picture as he sees and 
describes it, about all that the Interstate Commerce Commission can 
probably do by way of remedy is to put a floor under rates by minimum 
tariffs and let the rest settle itself by natural processes. This is neither 
an easy nor a simple job in itself but it is not easy to see anything else 
within the Commission’s powers that will have much effect in bringing 
order—and profit—into a situation which is disorderly in itself and 
rendered doubly so by the general emergency. 

**The difficulty inherent in the Commission’s present task is that the 
logic of the law really imposes upon the Commission the ultimate duty 
of distributing the country’s traffic among the various agencies of trans- 
portation according to the economic efficiency of each to carry that traffic 
to best advantage all around. This would tax the intelligence of any- 
thing short of an archangel, not to mention a superman. And the only 
safe spirit in which to approach the task is that exhaled by Chairman 
Eastman’s remarks. We could do very nicely with an ‘epidemic’ of that 
spirit in Washington.’’ 





St. Lawrence Survey 


The Department of Commerce has announced that the first of seven 
reports being prepared by the St. Lawrence survey, at the request of 
the President, has been made public, and that the purpose of the reports 
is ‘‘to explore the economic advantages and disadvantages of the St. 
Lawrence waterway and power projects and its effects upon existing 
harbors’’. 

The report just issued deals with the historical background of the 
St. Lawrence seaway proposal from 1895 to the present time. Other 
reports of the survey to be released later will be as follows: 

Part Il. Shipping Services on the St. Lawrence River ; 

Part III. Potential Traffic on the St. Lawrence Seaway ; 

Part IV. The Effect on the St. Lawrence Seaway upon Existing Har- 
bors ; 


Part V. The St. Lawrence Seaway and Future Transportation Re- 
quirements ; 
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Part VI. The Economic Effects of the St. Lawrence Power Project; 
Part VII. Summary Report of the St. Lawrence Survey. 

The Survey has been underway for about a year and is now under 
the direction of N. R. Danielian. 

On October 17, 1940, the President announced in a special message 
to Congress the allocation of $1,000,000 of the special defense fund to 
the Federal Power Commission and Corps of Engineers, United States 
Army, in order that preliminary engineering surveys might be under- 
taken. The President also appointed a committee of four to advise him 
in the planning of the work and to cooperate with appropriate agencies 
of the Canadian Government. 





INTERSTATE COMMERCE COMMISSION DECISIONS 


Water Carrier Fourth Section Six Months’ Period 
Computed from March Ist. 

The Interstate Commerce Commission has issued a notice to all 
common carriers by water subject to section 4(1) of the Interstate Com- 
merce Act, with respect to rates, fares and charges. The Commission 
expresses the view that the six-months period provided in section 6(b) 
of the Transportation Act of 1940, during which carriers subject to Part 
III of the Interstate Commerce Act may continue rates, fares, or charges 
lawfully in effect, and during which period they may file applications for 
relief to continue such rates, fares, or charges beyond such period, should 
be computed from March 1, 1941, on which date as at present provided 


section 4(1) of the Interstate Commerce Act becomes effective as to such 
carriers. 





Nicholson Universal Steamship Company 

Examiner R. G. Taylor of the I. C. C. has submitted a proposed re- 
port in Docket No. 28162 finding competition to exist between the New 
York Central Railroad Company and the Nicholson Universal Steamship 
Company. He recommends that the Commission find that the interest 
of the New York Central in Nicholson Universal to be such as is con- 
templated by Section 5 of the Interstate Commerce Act, that no applica- 
tion has been filed seeking the continuance or acquisition of such owner- 
ship, operation, control, or interest; that no question of public interest 
is involved ; and that such ownership constituted, and constitutes a viola- 
tion of the section 5 of the act. He further recommends that the Com- 


mission take action to effect discontinuance of the alleged unlawful 
relationship. 





MARITIME COMMISSION DECISIONS 


Port Equalization of Rates to Puerto Rico 
The Commission in City of Mobile, et al v. Baltimore Insular Line, 
Inc., et al No. 567, found that a tariff which was filed on behalf of the 
steamship defendants and under which on shipments from interior 
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a, 


origins to Puerto Rico combination of inland-ocean rates were equalized 
by all ports was contrary to the requirement as to publication of tariffs 
in Section 2 of the Intercoastal Shipping Act, 1933. The Commission 
further found that the tariff and the practices thereunder were unjust 
and unreasonable in violation of Section 18 of the Shipping Act, 1916, 
and unduly preferential and prejudicial as between localities in violation 
of Section 16. Cancelation of the tariff was ordered. 

In dealing with the contention that the inland rates to the seaboard 
should not be nullified the Commission said in part : 


“To permit continuation of unrestricted solicitation by carriers for business 
through condonation of a practice whereby unfavorable inland rates are overcome 
would wholly ignore the right of a port to traffic to which it may be entitled by 
reason of its geographical location. Such right appears fundamental under statutes 
designed to establish and maintain ports. Under section 8 of the Merchant Marine 
Act, 1920, we are required to recognize territorial regions and zones tributary to 
ports and should there exist rates to seaboard which, among other things, do not 
recognize the natural direction of the flow of traffic recommendations may be made 
to the Interstate Commerce Commission for such action as it deems necessary. The 
contention has been made that section 8 has no relation to rate regulatory provisions 
of the Shipping Act, 1916. But to wholly ignore basic policies of Congress would 
be unwarranted.” 





Seatrain’s Equalization Practice Condemned 


In No. 573, Port Commission of City of Beaumont, Texas v. Sec- 
train Lines, Inc., the Commission found that the practice of Seatrain of 
absorbing the difference between the costs of delivering cargo to Sea- 
train’s vessels at Texas City and the costs of delivering local tonnage to 
shipside at Houston, Galveston, and Beaumont, and the action of the 
other conference members in authorizing such practice, were in violation 
of Section 16 and 17 of the Shipping Act, 1916, as amended. 

The Commission denied motions by steamship lines other than Sea- 
train to dismiss on the ground that they did not participate in the equali- 
zation complained of. The Commission held that ‘‘the responsibility for 
rates and practices resulting from conference action falls upon all mem- 
bers jointly and, therefore, the conference in effect operates substantially 
as one carrier.’’? The Commission also denied a motion to dismiss, based 
on the ground that complainants had no standing under the decision in 
the Texas & Pacific case, 289 U. S. 627, that a port is not susceptible to 
undue preference and prejudice. 

On the merits the Commission found that the complaining ports 
could be considered as consisting of 3 distinct interests, the shippers, the 
port facilities, and the carriers serving the ports. No violation was 
found in respect to the shippers, all of whom testified in favor of the 
absorption practice. The Commission spoke with disapproval of an ab- 
sorption practice which permits a carrier to reach into the Port itself and 
draw therefrom the traffic which is local and, therefore, naturally tribu- 
tary to that port. While not condemning the practice of equalization as 
a general principle the Commission found that in this case it created 
an undue advantage ‘‘which cannot be overcome by the break-bulk lines 
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individually, except by resigning from the conference and precipitating 
a rate war which is a condition contrary to the best interests of the 
American merchant marine. An absorption practice which would bring 
about such a result should be condemned.”’ 





Failure to Complete Transportation, an Unreasonable Practice 


A shipper in No. 590, Atlantic Syrup Refining Co. v. Luckenbach 
Steamship Company, Inc., complained that in respect to a shipment from 
Philadelphia to San Diego under a through rate and routed via Lucken- 
bach to Los Angeles and via McCormick Steamship Company beyond, he 
was damaged because the McCormick Line discontinued service before the 
transportation could be completed. Damage was claimed to the extent 
of the additional expense of transporting the shipment by rail from Los, 
Angeles to final destination. The Commission found that the Luckenbach 
tariff provided that shipments to San Diego would be transported either 
direct by Luckenbach or by McCormick beyond Los Angeles and that 
regardless of the effect of the discontinuance of McCormick’s service the 
obligation remained upon Luckenbach to make delivery direct as pro- 
vided in its tariff. Failure to do so was found to be an unreasonable 
practice. 





No Jurisdiction to Award Damages 


In No. 594, Pilgrim Furniture Co., Inc. v. American-Hawaiian 
Steamship Company, the Commission held that it had no jurisdiction to 
adjudicate loss and damage claims or to award damages because of the 
carrier’s failure to follow instructions to ship on a particular voyage. 





Mixing Rules Found Unreasonable 


In Docket No. 514, Intercoastal Rate Structure, and related pro- 
ceedings, the Commission found that the rules and practices of the 
respondent intercoastal steamship lines with respect to mixed carload 
shipments were unreasonable, without prejudice to the establishment of 
rules and practices which are not more liberal than those maintained by 
transcontinental rail and water-rail lines. The Commission said it is 
apparent that respondents’ rates and mixing provisions are predicated 
upon railroad competition and the record afforded no reason why respon- 
dents should provide any more mixtures than are necessary to meet 
actual competition. Generally speaking any broader or more liberal 
mixtures clearly cause an unreasonable and unnecessary loss of revenue. 





Florida Citrus Fruit Rates 


The United States Maritime Commission has declined to suspend 
the reduced rate on oranges, grapefruit and other citrus fruits based on 
50-cents per standard box from Tampa, Florida, to New York, published 


7 Agwilines, Inc. (Clyde-Mallory Lines), to become effective February 
, 1941. 
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District of Columbia Chapter Considers Report of Attorney 
General’s Committee 


The District of Columbia Chapter of the Practitioners Association 
considered at its regular luncheon meeting, February 25, at the Hay- 
Adams House in Washington, the report of the Attorney General’s 
Committee on Administrative Procedure, particularly as it relates to 
the Interstate Commerce Commission. 

After a preliminary statement by Mr. J. Carter Fort, chairman of 
the committee dealing with this subject, Mr. Clarence A. Miller, a mem- 
ber of the committee, explained the report and called attention to the 
salient features of the recommendations of the majority of the Attorney 
General’s Committee and the minority members. In view of the careful 
summary and analysis made by Mr. Miller his address is printed in full 
-elsewhere in this issue of the JOURNAL, page 503. 

Following the address by Mr. Miller, Mr. George M. Morris, another 
member of the committee, commented on the report and called attention 
to what appeared to him to be the most outstanding feature, namely, 
the relatively limited references to the Interstate Commerce Commission 
and the complimentary character of such references. He pointed out 
that where suggestions are made they are in the nature of refinements 
rather than revolutionary changes. He thought the reasons for this are 
first, because of the age of the Commission and its experience extending 
over half a century, second, because it has an alert and active bar, and 
third, because it has reasonably sympathetic administrators. In this 
connection he referred to the absence of criticism evidenced by the re- 
port which Mr. R. Granville Curry, Chairman of the Chapter, had 
made to the effect that although a letter had been sent to 170 members 
of the Association in the District of Columbia asking for suggestions, if 
any, as to amendment of the Commission’s Rules of Practice there had 
been suggestions from only four members, almost all of which were 
rather unimportant and related more to the administration of the rules 
than to changes therein. 

He referred to one of the more important recommendations of the 
committee which related to the creation of hearing commissioners to 
be nominated by the administrative agency and approved by the Office 
of Federal Administrative Procedure. This he indicated might be re- 
garded as a change in form rather than in fact in view of the control of 
the Commission over nominations of persons to serve as such commis- 
sioners. 

During the discussion there was some doubt expressed as to the ad- 
visability of having hearing commissioners selected as proposed. It was 
decided not to vote on the report at that meeting. Among those par- 
ticipating in the discussion were Messrs. Dabney T. Waring, Wilbur 
LaRoe, Jr., and Edward F. Lacey. 

Chairman Eastman and Commissioner Aitchison were present at 
the meeting. Other guests included Mr. Cassius M. Clay, Assistant Gen- 
eral Counsel, Reconstruction Finance Corporation, Mr. R. 8. Outlaw, 
General Attorney, Santa Fe Railway, and Mr. Sidney S. Alderman, Gen- 
eral Solicitor, Southern Railway. 





Meetings of Regional Chapters 


Chicago Chapter 


Eldon M. Martin, Chairman, 547 West Jackson Boulevard, Chicago, 
Illinois. ' 

Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 


R. Granville Curry, Chairman, Southern Bldg., Washington, D. C. 
Meets: 12.30 P. M. Third Tuesday of each month, Hay-Adams 
House, Washington, D. C. 


Metropolitan New York Chapter 


Edwin H. Burgess, Chairman, Lehigh Valley Railroad, 143 Lib- 
erty St., New York, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 
(Ninth District Chapter) 


J. George Mann, President, Northrup, King & Company, 1500 Jack- 
son St., Minneapolis, Minnesota. 
Meets: 8:00 P. M. Second Monday of each month, Nicollet Hotel, 
Minneapolis. 
Pittsburgh Chapter 


W. F. Schulten, Chairman, G. T. M., Pittsburgh Coal Company, 
Vliver Building, Pittsburgh, Pennsylvania. 


_ Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


Allan P. Matthew, Chairman, Balfour Building, San Francisco, 
California. 


Meets: Palace Hotel, San Francisco, California—quarterly. 


_N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
al district, he shall automatically be a member of the district in which he 

S. 

Members within each of the several districts may at their own expense, with the 
approval of the vice-president of the district, organize and maintain district and local 
chapters which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
Pages 120-122 of December, 1939 JourNaL) 
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Bills Introduced In Congress 


By Cuarence A. Misr, Editor 


The following bills have been introduced in the 77th Congress: 


ADMINISTRATIVE LAW 


S. 674—-Introduced by Senator Hatch of New Mexico (for himself 
and Senator Van Nuys of Indiana) on January 29, 1941, to prescribe fair 
standards of duty and procedure of administrative officers and agencies, 
to establish an administrative code, and for other purposes. 


[Would carry into effect the recommendations of Messrs. McFarland, Stason 
and Vanderbilt, as a minority of the Attorney General’s Committee on Adminis. 
trative Procedure.] 


S. 675—Introduced by Senator Hatch of New Mexico (for himself 
and Senator Van Nuys of Indiana) on January 29, 1941, to revise the 
administrative procedure of Federal agencies; to establish the Office of 
Federal Administrative Procedure; to provide for hearing commission- 
ers; to authorize declaratory rulings by administrative agencies; and 
for other purposes. 


{Would carry into effect the recommendations of the majority of the members 
of the Attorney General’s Committee on Administrative Procedure.] 


S. 918—Introduced by Senator Hatch of New Mexico (for himself 
and Senator Nuys of Indiana) on February 19, 1941, to provide for the 
more economical, expeditious and just settlement of disputes with the 
United States. 


{This bill, sponsored by the Committee on Administrative Law of the American 
Bar Association, is the successor of the vetoed Walter-Logan bill and embodies some 
of the recommendations of the Attorney General’s Committee on Administrative 
Law (mostly of the minority).] 


BRIDGES 


H. R. 3070—Introduced by Mr. McGehee of Mississippi, on Febru- 
ary 4, 1941, to aid the several States in making, or for having made, cer- 
tain toll bridges on the system of Federal-aid highways free bridges, and 
for other purposes. 


COTTON 


S. 795—Introduced by Senator Walsh of Massachusetts (for him- 
self and Senator Lodge of Massachusetts), on February 6, 1941, to pro- 
tect the cotton-growing industry from any possible pest risk involved 
in the transportation of unfumigated foreign cotton over the railways 
and highways of the United States. 


{Identical with H. R. 2265.) 
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FLORIDA (ATLANTIC-GULF) SHIP CANAL 


§. 859—Introduced by Senator Sheppard of Texas, on February 
13, 1941, for the completion of the construction of the Atlantie-Gulf 
Ship Canal across Florida. 


[Identical with H.R. 1400.) 
FREIGHT FORWARDERS 


S. J. Res. 46—Introduced by Senator Truman of Missouri, on 
February 21, 1941, providing for the postponement of certain orders 
relative to certain tariffs of freight forwarders. 

H. J. Res. 118—Introduced by Mr. Lea of California, on February 
17, 1941, providing for the postponement of certain orders relative to 
certain tariffs of freight forwarders. 


[These identical resolutions would direct the I. C. C. to postpone until March 1, 
1942, the effective date of its order striking from its files tariffs of freight forwarders 
establishing joint through rates with motor carriers.] 


HIGHWAYS 


H. R. 3461—Introduced by Mr. Snyder of Pennsylvania, on Febru- 
ary 18, 1941, to provide for the location, survey, and building of a sys- 
tem of three trans-continental and six north-south highways. 

H. R. 3467—Introduced by Mr. Wene of New Jersey, on February 
18, 1941, to provide for the construction and operation by the Federal 
Government of a system of new military superhighways for national 
defense in time of war, or insurrection, and for Government and com- 
mercial use by automobiles in time of peace; to provide for the financing 
of same; to provide for the relief of unemployment; to promote public 
safety; to stimulate general business throughout the Nation; and for 
other purposes. 


INLAND WATERWAYS CORPORATION 


S. 607—Introduced by Senator McNary of Oregon, on January 27, 
1941, to amend the Inland Waterways Corporation Act, approved June 
3, 1924, as amended, authorizing the Secretary of War (should be Com- 
merce) to extend the services and operations of the Inland Waterways 
Corporation to the Columbia River. 


INTERSTATE COMMERCE TRANSACTIONS 


H. R. 2681—Introduced by Mr. Pearson of Tennessee, on January 
24, 1941, relating to sales and contracts to sell in interstate and foreign 
commerce, and to be cited as Federal Sales Act. 


MOTOR VEHICLES 


8, 699—Introduced by Senator Truman of Missouri, on January 
31, 1941, prohibiting the operation of motor vehicles in interstate com- 
merce by unlicensed operators. 


L 
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NEW JERSEY SHIP CANAL 


S. 814—Introduced by Senator Barbour of New Jersey, on Febru. 
ary 10, 1941, authorizing the construction of a canal across Cape May 
County, New Jersey, from Cape May Harbor to Delaware Bay, in the 
interest of national defense. 


RAILROAD REORGANIZATIONS 


S. 834—Introduced by Senator Wiley of Wisconsin, on February 
10, 1941, to amend subsection (n), section 77, of the Bankruptcy Act, as 
amended, concerning payment of preferred claims. 


(Identical with H.R. 2957.] 
RAILROAD REORGANIZATIONS 


H. R. 2957—Introduced by Mr. Thill of Wisconsin, on January 30, 
1941, to amend subsection (n), section 77, of the Bankruptcy Act, as 
amended, concerning payment of preferred claims. 


{Would broaden the provisions of §77(n) of the Bankruptcy Act with respect 
to preferred claims.] 


RAILROAD RETIREMENT ACT AMENDMENTS 


S. 871—Introduced by Senator McCarran of Nevada, on February 
14, 1941, to amend the Railroad Retirement Act of 1937, as amended to 
provide for the payment of annuities to totally and permanently dis- 
abled employees having at least twenty years of service. 


[Identical with H.R. 1415.] 


H. R. 2693—Introduced by Mr. Pearson of Tennessee, on January 
24, 1941, to amend an Act entitled ‘‘An Act to establish a retirement sys- 
tem for employees of carriers subject to the Interstate Commerce Act, 
and for other purposes,’’ approved August 29, 1935, as amended on 
June 24, 1937 by Public Law Numbered 162, Seventy-fifth Congress, so 
as to provide for medical examinations in furnishing satisfactory proof 
of disability. 

[Would make concurring conclusions of applicant’s physician and the employer's 


physician as to disability binding upon the Railroad Retirement Board, and relieve 
applicant of compulsory examination by Government physician.] 


H. R. 2845—Introduced by Mr. Van Zandt of Pennsylvania, on 
January 29, 1941, to extend the crediting of military service under the 
Railroad Retirement Acts, and for other purposes. 

H. R. 2848—Introduced by Mr. Van Zandt of Pennsylvania, on 
January 29, 1941, to amend the Railroad Retirement Act of 1937 so as 
to provide for payment of benefits with respect to the month in which 
an annuitant or pensioner dies. 


[Identical with H.R. 956.] 
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H. R. 2847—Introduced by Mr. Van Zandt of Pennsylvania, on 
January 29, 1941, to amend the Railroad Retirement Act to provide re- 
tirement after thirty years of service and attaining the age of sixty years 
with full annuities. 

H. R. 2849—Introduced by Mr. Van Zandt of Pennsylvania, on 
January 29, 1941, to amend the Railroad Retirement Act to provide 
annuities for individuals who are totally and permanently disabled and 
have completed twenty years of service. 


{Identical with H.R. 1415.) 


H. R. 3024—Introduced by Mr. Jennings of Tennessee, on Febru- 
ary 3, 1941, to amend sections 1 and 2 of the Act entitled ‘‘An Act to 
establish a retirement system for employees of carriers subject to the 
Interstate Commerce Act, and for other purposes’’, approved August 
29, 1935 as amended. 


[Would broaden “years of service” to include military service, furlough periods, 
sickness and disability periods, etc.] 


H. R. 3107—Introduced by Mr. Whelchel of Georgia, on February 
5, 1941, to amend the Railroad Retirement Act. 


(Would provide minimum annuities of $40 per month for persons 65 years of 
age with 10 years of service.] 


H. R. 3109—Introduced by Mr. Whelchel of Georgia, on February 
5, 1941, to amend the Railroad Retirement Act to provide annuities for 
individuals who are totally and permanently disabled and have com- 
pleted fifteen years of service. 


youn provide annuities for persons with 15 years of service regardless of 
age. ’ 


RAILROAD UNEMPLOYMENT INSURANCE ACT AMENDMENTS 


H. R. 2846—Introduced by Mr. Van Zandt of Pennsylvania, on 
January 29, 1941, to amend the Railroad Unemployment Insurance Act, 
approved June 25, 1938, as amended June 20, 1939, and October 10, 
1940, and for other purposes. 


{Would permit an employee to register for any day claimed as a day of unem- 
ployment on the first or second business day thereafter.] 


TAXATION 


H. R. 3071—Introduced by Mr. Disney of Oklahoma, on February 
4, 1941, to amend certain provisions of the Internal Revenue Code relat- 
4 to manufacturers’ and producers’ taxes on gasoline and lubricating 
oil, 

H. R. 3072—Introduced by Mr. Disney of Oklahoma, on February 
4, 1941, amending section 3460 of the Internal Revenue Code. 


[Section 3460 of the Internal Revenue Code relates to a tax on transportation 
of oil by pipe line.] 
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TRANSPORTATION OF CONVICT-MADE GOODS 


H. R. 3191—Introduced by Mr. Sumners of Texas, on February 8, 
1941, to amend the Act entitled ‘‘An Act to make unlawful the trans. 
portation of convict-made goods in interstate commerce, and for other 
purposes,’’ approved October 14, 1940. 


{Would insert the words “or the District of Columbia Government” after the 
words “Federal Government” in the first proviso of the Act of October 14, 1940.) 


WATER CARRIERS 


H. J. Res. 95—Introduced by Mr. Knutson of Minnesota, on Janu. 
ary 29, 1941, stating whether coastwise traffic should be subject to gov- 
ernmental regulation under the Interstate Commerce Commission. 


{Would direct the I. C. C. to make report and recommendations to Congress as 
to whether and to what extent and in what manner coastwise water carriers should 
be subjected to governmental regulation.] 


COMPETITIVE BIDDING FOR SECURITIES 


Senator Truman, of Missouri, a member of the subcommittee of the 
Committee on Interstate Commerce of the Senate, which has been con- 
ducting an investigation of railroad financing, appeared before the 
Securities and Exchange Commission on February 6th in support of the 
recommendation, made by the staff of the Commission’s Public Utility 


Division, that competitive bids be required for any public utility issues 
of more than one million dollars. Senator Truman discussed the in- 
formation developed by his committee’s investigation of railroad finane- 


ing. His complete statement was inserted in the Congressional Record of 
February 6, 1941. 


RAILWAY MAIL COSTS INCREASED BY LAND GRANT REPEAL ACT 


According to a report submitted recently by the Committee on Ap- 
propriations of the House of Representatives on H. R. 3205, the Treasury 
and Post Office Departments Appropriation Bill for the fiscal year 1942, 
the repeal of the land grant rate provisions by the Transportation Act 
of 1940 will increase the cost of transporting mail by railroads in the 
amount of $2,519,594.77 for the fiscal year 1942. 
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Congressional Action on Bills 


Administrative Law Bills 


The subeommittee of the Committee on the Judiciary of the Senate 
will begin hearings on March 31st on S. 674 and S. 675, designed to 
carry out recommendations of the Attorney General’s Committee on 
Administrative Procedure, and on S. 918, a bill drafted by a committee 
of the American Bar Association, and all relating to Administrative 
Procedure. Senator Hatch, of New Mexico, is Chairman of the subcom- 
mittee. Other members are Senators O’Mahoney of Wyoming, Chandler, 
Kentucky ; Austin, Vermont; and Danaher, Connecticut. 





National Railroad Adjustment Board Referee Funds 


H. R. 3204, the Urgent Deficiency Appropriation Bill for the fiscal 
year 1941, which was passed by the House of Representatives on Febru- 
ary 12, carries an additional appropriation of $30,000 for the payment of 
referees of the National Railroad Adjustment Board. The bill was passed 
by the Senate on February 20th. 





Investigation of Railroad Financing 


The subcommittee of the Committee on Interstate Commerce of the 
Senate has submitted another part of its report of the Investigation of 
Railroad Financing. This report [No. 26, Part I] deals with the Alle- 
ghany Corporation—Plan for Reorganization and Merger with the 
Chesapeake Corporation. 


Federal Aid To Highways 
A Senate Appropriations subcommittee has approved the Independ- 
ent Offices Bill containing appropriations of $100,000,000 for Federal aid 
to highways, $15,000,000 for secondary and feeder roads, and $10,000,000 
for elimination of grade-crossings. 








Interstate Commerce Commission Appropriations 


The Independent Appropriation Bill passed by the House of Repre- 
sentatives on January 31, provides an appropriation of $9,058,750 for 
the Interstate Commerce Commission for the fiscal year 1942. This is 
the same amount as appropriated for the fiscal year 1941. The House 
Appropriations Committee refused to approve an increase of $61,500 
for the Bureau of Motor Carriers as recommended by the Budget Bureau. 





Pipe Line Construction 


_ Chairman Lea of the House Interstate and Foreign Commerce Com- 
mittee recently made public a letter from President Roosevelt requesting 
Congressional action in establishing oil pipe lines from the Southwest to 
the Atlantic Coast. 
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United States Supreme Court Action 


By Cuarence A. Mier, Editor 


A Correction 


In No. 535—United States v. Chicago, Milwaukee, St. Paul & Pacific 
Railroad Company, et al., it was erroneously stated that the Court 
denied the petition for writ of certiorari. [January JOURNAL, p. 319,] 
The writ of certiorari was granted. The case is scheduled for argument 
during the first half of March. 

The Supreme Court of the United States, at its session of February 
3, took the following action of interest to members of this Association: 

In No. 293—Armour & Company v. The Alton Railroad Company, 
et al, the Court affirmed the decision of the United States Circuit Court 
of Appeals for the Seventh Circuit which had held that a United States 
District Court does not have jurisdiction of an action by a packing com- 
pany to recover from the railroads yardage charges paid to a stockyard 
company as agent of the railroads, since the complaint presents complex 
transportation problems and should first be submitted to the I. C. C, 
which has primary jurisdiction. The Court pointed out that in Swift ¢ 
Company v. Alton Railroad, 238 I. C. C. 179, it was necessary for the 
Commission to conduct extensive hearings before deciding the case. 

In No. 82—United States v. Darby Lumber Company and No. 330— 
Opp Cotton Mills, Inc. v. Administrator of Wage and Hour Division of 
the Department of Labor, the Court sustained the constitutionality of 
the Fair Labor Standards Act of 1938. In so doing, the Court overruled 
the 5 to 4 decision of twenty years ago in Hammer v. Dagenhari, 241 
U. 8. 251, which held that Congress was without power to exclude the 
products of child labor from interstate commerce. 

The Court also held that an industry committee, under the Fair 
Labor Standards Act, is not required to conduct a quasi-judicial pro- 
ceeding; but that the proceedings before the Administrator meet the 
requirements of due process. 

In Nos. 636 and 637—Schweidel v. Lehigh Valley Railroad Com- 
pany and Abrams v. same, the Court denied petitions for writs of certio- 
rari in proceedings growing out of the Chandler Act capital readjust- 
ment of the Lehigh Valley. The action of the Court in refusing to grant 
compensation to attorneys other than the debtor had been challenged. 

The Court at its session on February 10, took the following action: 

In No. 1—Milk Wagon Drivers’ Union of Chicago v. Meadowmoor 
Dairies, Inc., the Court sustained an injunction against picketing be 
cause of the accompanying violence. 

In No. 56—American Federation of Labor et al v. Swing, et al, the 
Court held it to be a violation of the guarantee of free speech for a State 
court to enjoin peaceful picketing on the ground that there exists no 
dispute between the picketed employer, and his employees. 
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Both opinions were written by Mr. Justice Frankfurter. From the 
decision of the Court in the first case, involving violence, Justices Reed. 
Black and Douglas dissented. 

In reaffirming the decisions of the Court at the last term wherein 
laws prohibiting peaceful picketing were held unconstitutional, the Court 
noted that violence was not involved. Mr. Justice Frankfurter said: 
“Preedom of speech and freedom of press cannot be too often invoked as 
basic to our scheme of society. But those liberties will not be advanced 
or even maintained by denying to the States with all their resources, 
including the instrumentalities of their courts, the power to deal with 
coercion due to extensive violence.’’ 

In No. 678—Baliimore & Ohio Railroad Company v. Kepner, the 
Court granted a writ of certiorari, and thereby agreed to pass upon the 
question whether an Ohio court has jurisdiction to enjoin a resident of 
that State from suing a railroad, doing business in New York, in the 
Federal District Court of New York, under the Federal Employers’ 
Liability Act, for injuries received in an accident occurring in Ohio, 
where the trial in New York would result in great inconvenience to the 
railroad. 

In No. 708—Philadelphia-Detroit Lines, Inc. v. Simpson, the Court 
afirmed the judgment of a statutory three-judge court sitting as the 
United States District Court for the Southern District of West Virginia, 
which had sustained a West Virginia statute making unlawful the oper- 
ation on the highways of that State of any vehicle having two levels for 
the carriage of other vehicles, vehicle carrying other vehicles any of 
which is carried at height of 115 inches above the ground, and vehicle 
carrying any other vehicle any axle of which is more than three feet 
higher than any on such carrier vehicle. 

At its session on February 17, the Court took the following action: 

In Nos. 255 and 256, Nelson et al v. Sears, Roebuck and Company; 
Same v. Montgomery, Ward & Company, the Court reversed a decision 
of the Supreme Court of Iowa, and sustained the validity of the Iowa 
Use Tax, which requires the seller of every article of tangible personal 
property sent into the State for use in Iowa to collect the tax as an 
agent of the State regardless of whether the actual sale took place within 
or outside the State. Seventeen other States have Use Tax statutes 
similar in some respects to the Iowa law. The opinion was written by 
Mr. Justice Douglas. Mr. Justice Roberts and Chief Justice Hughes 
dissented. 

In No. 85—Federal Trade Commission v..Bunte Bros., Inc., the 
Court sustained a decision of the United States Circuit Court of Appeals 
for the 7th Circuit, which had held that the Federal Trade Commission 
does not have power to prohibit unfair methods of competition in con- 
nection with intrastate sales which reduce the quantity and divert the 
course of interstate sales and shipments. Mr. Justice Frankfurter wrote 
the opinion. Justices Douglas, Black and Reed dissented. 

In No. 287—Browder v. United States, the Court sustained the 
decision of the United States Circuit Court of Appeals for the Second 
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Circuit, and upheld the conviction of Earl R. Browder for using a pass. 
port obtained by fraud. Browder is under sentence to serve four years 
in prison and pay a $2,000 fine in this case. Mr. Justice Reed wrote the 
unanimous opinion of the Court. 

The Court also reversed and remanded for further information a 
lower court decision holding unconstitutional the New Jersey Certificate 
of Origin Act designed to prevent sale in the State of ‘‘bootleg’’ anthra- 
cite coal. The Court asked for an examination as to whether an amount 
sufficient to warrant Federal court jurisdiction ($3,000) was involved 
and whether a case has been made for the granting of an injunction 
restraining criminal prosecutions. 

In No. 691—Chicago and North Western Railway Company v. Com- 
missioner of Internal Revenue, the Court denied a petition for writ of 
certiorari, and left in effect the decision of the United States Circuit 
Court of Appeals for the Seventh Circuit which had affirmed a decision 
of the Board of Tax Appeals holding that the Railway, because of its 
use of retirement method of accounting with respect to its roadway 
assets, was not entitled to depreciation reduction for elevators or coal 
docks nor for former office building. 

In No. 634—Baltimore & Ohio Railroad Company v. Joseph, the 
Court denied a petition for rehearing. In this case the petition for writ 
of certiorari was denied on January 20, 1941. The case involves an 
action to recover for wrongful death of automobile occupant and for 
personal injuries sustained by the driver of the automobile as the result 
of a collision with a train at a railroad crossing. The lower court had 
held that the question of contributory negligence of the occupant was 
properly submitted to the jury, and that the ‘‘last clear chance’’ doc- 
tripe was properly included to the jury. 
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